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Application of Waivers to Collection 
Under the Various Revenue Acts 


By HERMAN T. REILING* 


HE recent decision by the United States Supreme 

Court in the case of Bowers v. New York & Al- 

bany Lighterage Company, is of interest to tax- 
payers in those cases where the government has not 
protected its right of collection by securing proper 
waivers, or has relied upon certain provisions in the 
statutes as to collection, which, by 
reason of the Supreme Court decision, 
would seem not to apply. The court 
in this case affirmed the decision of 
the lower court allowing a recovery 
of taxes collected after the statutory 
period of limitations for collection, 
though the taxes had been assessed 
within the period allowed for assess- 
ment. Hence in any case where a 
waiver has been filed or any other ac- 
tion taken, such as the filing of an 
appeal with the Board of Tax Ap- 
peals, which might have the effect of 
suspending the statute of limitations, 
such waiver or other suspension 
should be considered with respect to 
both assessment and collection, that 
is, consideration should be given to 
whether it suspended the statute of 
limitations against both assessment 
and collection, or suspended the lim- 
itations against assessment but not 
the limitations against collection. If 
the statute of limitations against col- 
lection has not been suspnded then 
the collection of the tax is barred, though the as- 
sessment was properly made, or if the tax is paid 
after the expiration of the period for collection it 
may be recovered. 

A discussion of the effect of waivers filed by taxpay- 
ers must first begin with the year 1917. In most cases 
the first waivers for the year 1917 were filed about the 
first of the year 1921. There was at that time no limita- 
tion against the government’s right to bring suit at any 
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time for the collection of the taxes for 1917. The Act 
of 1918 was then in existence, and this Act provided 
for a five-year period for collection, but this provision 
in the Act of 1918 was held to apply only to taxes 
imposed under that Act. The only limitation in effect 
prior to the passage of the Act of 1921, against the 
assessment and collection of taxes for 
1917, was that contained in Section 
14 (a) of the Act of 1916 with re- 
| . spect to assessment. This provision 
| did not limit the time within which the 
government might bring suit for the 
collection of the taxes, but did limit 
the time within which the government 
could collect taxes by distraint, since 
the assessment of the tax is a pre- 
requisite to distraint. In order to ob- 
viate the necessity of bringing suit 
for the collection of 1917 taxes, the 
government secured waivers of the 
time for making assessment in_ those 
cases where the period of limitation 
against assessment was about to ex- 
pire, and thus by making the assess- 
ment within the period extended, the 
government was allowed to collect 
the taxes by distraint rather than by 
suit. 

Following the securing of these 
waivers of assessment, the Act of 1921 
was passed and this Act prescribed 
a five-year period for both assessment 
and collection, which applied to taxes for prior years. It 
is unnecessary to urge that the passage of the Act of 
1921 wiped out a waiver of assessment for 1917, which 
was given prior to the passage of the Act of 1921, for, 
bearing in mind that it related only to assessment, as 
was generally the case, it did not expressly waive the 
limitation on collection prescribed by the Act of 1921. 
Such a waiver was given prior to the enactment of the 
period of limitation on collection in the Act of 1921, 
did not refer to collection, and was not in the proper 
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form to constitute a consent in writing between the 
Commissioner and the taxpayer to a later “determina- 
tion, assessment, and collection” of the tax within the 
meaning of Section 250 (d) of the Act of 1921. The 
Act of 1921 clearly allowed the government five years 
within which to collect the taxes for 1917, whether by 
distraint or by a proceeding in court, but in view of 
the action taken by the Supreme Court in the case of 
Toxaway Mills v. United States, it can not be seriously 
urged that a waiver of assessment for 1917 filed prior 
to the passage of the Act of 1921, in the form which 
was in general use at that time, gave the government 
any right to collect taxes for that year after the ex- 
piration of five years (the period prescribed by the Act 
of 1921) from the date the return was filed. 

It should also be mentioned in this connection that 
many of the waivers first filed in the early part of 
1921 for the year 1917, in addition to relating only to 
assessment, did not waive the limitation on assessment 
with respect to all of the taxes imposed for that year. 
Some of the first waivers filed for the year 1917 were 
waivers of assessment of only such taxes as were 
imposed by the “Revenue Act of 1916 as amended by 
the Revenue Act of 1917.” This form of a waiver 
apparently did not cover the excess-profits tax imposed 
by the “Revenue Act of 1917,” the additional tax im- 
posed by Section 2 of the Act of 1917 upon indi- 
viduals, or the additional 4 per cent tax imposed upon 
corporations by Section 4 of the Revenue Act of 1917, 
for both the statute and the regulations of the Treasury 
Department recognize the distinction between the taxes 
imposed by the Revenue Act of 1916 as amended by 
the Revenue Act of 1917 and those imposed by the 
Revenue Act of 1917. If this form of waiver was the 
only one filed for the year 1917, clearly the govern- 
ment had no right to collect excess profits taxes for 
1917 or the additional taxes imposed by the Revenue 
Act of 1917, after the expiration of the five-year period. 


As to the year 1918, if the return was filed on the 
original due date, the five-year period for both assess- 
ment and collection expired March 15, 1924, or about 
two and one-half months period to the passage of the 
Act of 1924. In such cases if a waiver was filed for 
the year 1918, prior to the expiration of the period of 
limitations, it was filed while the Act of 1921 was in 
effect. This Act required collection for the year 1918 
to be made within five years after the return was filed 
“unless both the Commissioner and the taxpayer con- 
sent in writing to a later determination, assessment and 
collection of the tax.” This provision, which is found 
in Section 250 (d) of the Act of 1921, apparently 
contemplates that a mere waiver of assessment is not 
sufficient to extend the period of time for collection 
prescribed by that Act. The “consent” was required to 
be made with respect to “determination, assessment and 
collection.” In addition, the “consent in writing’ as 
required by Section 250 (d) of the Act of 1921, re- 
quired the consent of both the taxpayer and the Com- 
missioner, while a waiver has been held not to require 
the consent of the Commissioner. But if both consented 
only to a later assessment, it would appear that such 
consent was not sufficient to extend the time for the 
collection of the taxes, and hence if the taxes for the 
year 1918 were not collected prior to the expiration of 
the five-year period. they were barred. 
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From the foregoing our conclusion then is that on 
June 2, 1924, when the Act of 1924 was passed, the 
collection of taxes for the year 1917 and for the year 
1918 in those cases where the return was filed before 
June 2, 1919, was barred because of the expiration of 
the five-year period for collection, notwithstanding that 
the taxpayer had previously filed a waiver of assess- 
ment. 


Effect of Section 278 (e), Act of 1924 


Upon the passage of the Act of 1924 the govern- 
ment was allowed six years after assessment within 
which to make collection. However, Section 278 (e) 
of the Act of 1924 expressly prohibited this new six- 
year period for collection from applying to cases where 
collection was barred when the Act of 1924 was passed. 
Hence, though the taxpayer gave a waiver for 1917 or 
for 1918 where the return was filed prior to June 2, 
1919, and such waiver was still in effect when the Act 
of 1924 was passed, if such waiver related only to as- 
sessment, the provisions of the Act of 1924 with respect 
to collection six years after assessment would appear 
not to give the government any further right to collect 
taxes, in such cases, since collection was barred when 
the Act of 1924 was passed. This would seem to be 
true even though the waiver given prior to the passage 
of the Act of 1924 may have happened to be a consent 
in writing to an assessment as described in Section 
278 (c) of the Act of 1924. Section 278 (c) of the 
Act of 1924 provided for a consent in writing to the 
assessment of the tax after the statutory period, 
whereas the Act of 1921 provided for a consent to a 
later determination, assessment and collection. It is 
probable that the Act of 1924 was intended to allow 
six years after assessment for collection where the 
assessment was made within the period. agreed upon 
in accordance with Section 278 (c) of the Act of 1924, 
though the assessment was made after the expiration 
of the five-year period. But inasmuch as Section 
278 (e) of the Act of 1924 prohibits the application of 
the six-year period for collection to cases where col- 
lection was barred when the Act of 1924 was passed, it 
would seem that the provisions of the Act of 1924 did 
not revive the government’s right to collect taxes in 
those cases where collection was barred when the Act 
of 1924 was passed, if the waiver was filed prior to 
such Act, though it was in such form as to meet the 
requirements of Section 278 (c) of the Act of 1924 
subsequently enacted with respect to a “consent” to a 
later assessment. 


In cases of additional taxes for the years 1917 and 
1918, where the collection of the taxes was barred when 
the Act of 1924 was passed, it is arguable that the gov- 
ernment was not in any better position to collect such 
taxes by reason of the filing of a waiver after the pas- 
sage of the Act of 1924 rather than before, providing 
such waiver was given only with respect to assessment. 
Granting that the waiver given after the passage of 
the Act of 1924 was a “consent” within the meaning 
of Section 278 (c) of the Act of 1924, it is only by 
the application of both subdivisions (d) and (c) of 
Section 278 that the government can contend for the 
right to collect such taxes after the expiration of five 
years from the date the return was filed. But Section 
278 (e) of the Act of 1924 expressly prohibits the 
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application of these subdivisions to authorize the col- 
lection of a tax which was barred when the Act of 1924 
was passed. Any effect which the Act of 1926 might 
have is discussed below. 


If, however, the five-year period for collection had 
not expired when the Act of 1924 was passed, as was 
the case with taxes for the year 1919 and later years, 
and with 1918 taxes where the return was not filed 
prior to June 2, 1919, the prohibition in the Act of 1924 
against reviving the government’s lost right of col- 
lection apparently would not apply. Hence, though the 
waiver given as to these years after the passage of the 
Act of 1924 related only to assessment, it would appear 
that the six-year period for collection would apply only 
to those cases where the assessment was made within 
the time required by the waiver. 


If the five-year period for collection had expired 
prior to the passage of the Act of 1924, and no waiver 
was filed as to collection, but the waivers filed related 
only to assessment, then it is also tenable that the 
government’s right of collection was not revived by the 
Act of 1926. This is the case with respect to the year 
1917 and in certain cases for the year 1918 where the 
return was filed before June 2, 1919. Furthermore, if 
no waiver of collection was filed with respect to the 
taxes for these years, it would seem that the govern- 
ment has no right to collect the taxes after the expira- 
tion of five years from the date the return was filed, 
even though a waiver of assessment is filed after the 
passage of the Act of 1926. Section 278 of the Act of 
1926, like Section 278 of the Act of 1924, does not 
authorize the collection of a tax barred when the Act 
of 1926 went into effect unless the taxpayer and the 
Commissioner had agreed in writing to a later collec- 
tion of such tax. If after the passage of the Act of 
1926 the government wishes to collect taxes where the 
collection was barred when that Act went into effect, 
the taxpayer and the Commissioner must consent to the 
collection as well as to the assessment of the taxes. 

In addition to the above, if the taxpayer has ap- 
pealed to the Board of Tax Appeals, consideration 
must be given to the provisions in the Acts of 1924 and 
1926 with respect to the suspension of the statute of 
limitations where an appeal is taken to the Board. Sec- 
tion 277 (b) of the Act of 1924 provides that the period 
within which an assessment is required to be made shall 
be extended by the number of days between the date 
of the mailing of the notice of deficiency under Section 
274 (a) and the date of the final decision by the Board. 
Section 277 (b) of the Act of 1926 provides that the 
running of the statute of limitations on the making of 
assessments and the beginning of distraint or a pro- 
ceeding in court for collection shall be suspended for 
the period during which the Commissioner is prohibited 
from making the assessment or beginning distraint or a 
proceeding in court, and for sixty days thereafter. 

The application of these provisions will first be dis- 
cussed with respect to cases where assessment was made 
prior to the passage of the Act of 1924, such as those 
involved in the recent opinion by the General Counsel, 
Bureau of Internal Revenue, G. C. M. 1539, VI-16- 
3203. One of the cases considered in this opinion repre- 
sented additional 1918 income taxes assessed in June, 
1920. The taxpayer filed a claim for abatement for the 
tax, which was apparently rejected by the Bureau after 
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the passage of the Act of 1924, and upon such rejection 
filed an appeal with the Board. The appeal was pending 
with the Board in June, 1926, six years after the as- 
sessment of the tax. In another case additional taxes 
for the year 1918 were assessed in September, 1920, 
against which a claim for abatement was filed by the 
taxpayer, and upon the rejection of such claim after 
the passage of the Act of 1924, the taxpayer filed an 
appeal with the Board. No collection waiver was filed 
by the taxpayer. The appeal in the first case is still 
pending before the Board, and the appeal in the second 
case was decided by the Board in November, 1926, more 
than six years after the assessment of the taxes in 1920. 


General Counsel’s Interpretation 


It is the contention of the General Counsel that by 
reason of Section 277 (b) of the Act of 1926, referred 
to above, the six-year period for collection prescribed 
by Section 278 (d) of that Act is, in cases such as 
the above, suspended from the date of the enactment 
of the Act of 1926 to the date the decision of the Board 
becomes final and for sixty days thereafter. When such 
period of suspension is taken into consideration the 
collection is not barred in cases similar to the above. 
Section 274 (a) of the Act of 1926 prohibited the 
beginning of distraint or proceeding in court if a peti- 
tion was filed with the Board, and inasmuch as Section 
277 (b) of the Act of 1926 provides that the running 
of the statute of limitations from the beginning of dis- 
traint or a proceeding in court for collection shall be 
sustained for the period during which the Commissioner 
is prohibited from such action and for sixty days there- 
after, it is the opinion of the General Counsel that the 
statute is suspended from the date of the enactment 
of the Act of 1926. 


However, this conclusion apparently ignores the de- 
cisions in two court cases. Both in the case of United 
States v. Cabot, decided by the Supreme Court of the 
District of Columbia, and in the case of United States 
v. Whyel, U. S. District Court, W. D. Pa., the court 
refused to apply Section 278 (d) of the Act of 1924 
retroactively to assessments made prior to the passage 
of the Act of 1924. Though the assessment in the above 
cases was made within the statutory period of five years 
after the return was filed, it was made prior to the date 
when the Act of 1924 was passed, and the government 
was allowed only five years from the date the return 
was filed within which to collect the taxes, instead of 
the six years after assessment allowed by the Acts of 
1924 and 1926. If the return for 1918 was filed on 
the original due date, collection was barred when the 
Act of 1924 was passed and there would be no need 
to rely upon the above court decisions. However, since 
the date the return was filed is not given, it will be 
assumed for purposes of this discussion that the five- 
year period for collection had not expired when the 
Act of 1924 was passed. In view of the above court 
decisions, it would appear that the making of the as- 
sessment prior to the passage of the Act of 1924 is 
sufficient to prevent the application of Section 278 (d) 
of the Act of 1924 allowing six years after assessment 
for collection. Furthermore, Section 277 (b) of the 
Act of 1924 did not suspend the period of limitations 
as to collection in the case where an appeal was taken 
to the Board, but only suspended the period for assess- 
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ment. Hence, until the Act of 1926 was passed the 
period for collection in cases where assessments were 
made prior to the passage of the Act of 1924 was five 
years after the return was filed. The Act of 1926 was 
passed more than five years after the return was filed 
in the above cases, and at the date when the Act of 1926 
was passed, collection of the taxes was barred. It does 
not seem that the provisions of Section 277 (b) of the 
Act of 1926 would operate to suspend a period of lim- 
itation which had already expired at the date of passage 
of the Act of 1926. Though the Act of 1926 provides 
that the six-year period for collection after assessment 
applies in the case of taxes imposed by the prior acts 
whether the assessment was made before or after the 
enactment of the Act of 1926, if the collection of the 
tax was barred at the date of passage of the Act of 
1926, Section 278 (e) of that Act would seem to 
prohibit the application of the provisions of the 1926 
Act to revive the right to collect taxes in those cases 
where the collection was barred when this Act went 
into effect. 


These conclusions appear to be supported by a recent 
decision by the Board of Tax Appeals, in the case of 
Klein v. Commission. In this case the Board held col- 
lection of 1917, 1918 and 1919 taxes barred where the 
assessment was made prior to the Act of 1924, and an 
appeal was filed with the Board while the Act of 1924 
was in effect. The five-year period for collection in 
this case had expired with respect to the 1917 and 1918 
taxes when the Act of 1924 was passed, but such period 
for collecting 1919 taxes had not then expired. The 
Board did not state the reasons for its decision. 


If the taxes were not assessed prior to the passage 
of the Act of 1924 and an appeal was taken to the 
Board while that Act was in effect, then the decisions 
in the Cabot and the Whyel cases would not apply. 
However, Section 277 (b) of the Act of 1926 in so far 
as it relates to suspension of the period for collection 
would not seem to apply to cases in which the sixty- 
day letter was sent prior to the passage of the Act of 
1926. Section 277 (b) of the Act of 1926 provides 
that the running of the statute of limitations on col- 
lection “shall (after the mailing of a notice under sub- 
division (a) of Section 274) be suspended.” Section 
274 (a) relates to a deficiency in the taxes imposed by 
the Act of 1926, and a notice under this subdivision 
would, of course, be sent only after the passage of the 
1926 Act. Where after the passage of the Act of 1926 
a notice of deficiency in taxes imposed by acts prior to 
the 1926 Act is sent, Section 283 (a) of the Act of 
1926 provides that such notice shall be considered a 
notice under Section 274 (a). There is no such express 
provision in the Act of 1926 in regard to notices sent 
prior to the passage of that act. In many of the cases 
appealed to the Board while the Act of 1924 was in 
effect the notices were sent under Section 280 of the 
Act of 1924, and not under Section 274 (a) of either 
the Act of 1924 or the Act of 1926. There is no express 
provision in either the Act of 1924 or the Act of 1926 
that a notice sent under Section 280 of the Act of 
1924 is to be considered a deficiency notice under Sec- 
= 274 (a) of the Act of 1926 or under the Act of 
1924. 

Consequently, it would seem that where the tax- 
payer appealed to the Board while the Act of 1924 
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was in effect with respect to deficiencies imposed for 
years prior to 1924, the statute of limitations for col- 
lection is not suspended by reason of the appeal to the 
Board. If assessment was made in these cases after the 
passage of the Act of 1924, then the government would 
have six years after assessment for collection, but such 
six-year period would not be extended by reason of 
appeal to the Board. If no assessment is made within 
the four-year or five-year period, and the taxes are 
for years prior to 1924, neither assessment nor collec- 
tion can be made, for it is arguable that under Section 
277 (b) of the Act of 1924 an appeal to the Board sus- 
pended the period for assessment only in cases where 
an appeal was taken to the Board with respect to defi- 
ciencies in taxes imposed by the Act of 1924 (that is, 
where a deficiency notice was sent under Section 
274 (a), Act of 1924), and Section 277 (b) of the 
Act of 1926 suspends the statute for assessment and 
collection only in the case of appeals taken to the Board 
after the passage of the Act of 1926 (that is, where 
a deficiency is sent under Section 274 (a) Act of 1926, 
or can be so considered by reason of Section 283 (a), 
Act of 1926). 


In addition to the form of waivers or suspensions 
considered above, it should also be noted that in the 
case of United States v. Lazenby, 5 Fed. (2d) 827, 
the Government contended that the running of the 
statute may be suspended by causes not mentioned in 
the statute itself, as when a corporation, by voluntary 
dissolution and distribution of its assets, prevents either 
summary collection of a tax or service of legal process. 
See also the other cases cited in this decision. 

The question has also been raised as to whether the 
filing of a claim for abatement suspends the running 
of the statute of limitations, though not expressly pro- 
vided in the statute that it should have such effect. In 
support of the conclusion that a claim for abatement, 
unaccompanied by a bond, and hence without reference 
to a suit on a bond, does not suspend the running of 
the statute of limitations on collection, there is the 
conclusion of the Board of Tax Appeals in the case of 
Klein v. Commissioner, referred to above. In this 
case, for example, the return for 1919 was filed on 
March 15, 1920, the taxes were assessed during Sep- 
tember, 1921, and claim for abatement was filed. The 
notice of deficiency was mailed to the taxpayer on 
April 9, 1925, at which time the claim for abatement 
must have been rejected, although it is not expressly 
so stated in the Board decision. Hence, the collection 
of the taxes was stayed by a claim for abatement for 
about three years, and if the claim for abatement were 
considered a suspension of the statute on collection, 
the taxes would still be collectible. However, according 
to the decision of the Board of Tax Appeals, collection 
of the taxes was barred when its decision was promul- 
gated on March 26, 1927. See also Board of Tax 
Appeals decision in the Appeal of Ocean Accident & 
Guarantee Corp., holding collection barred on the 
date of rejection of the claim for abatement and 
date of determination of the deficiency. 

From the foregoing we may conclude that any action 
which might be a waiver of suspension and the provi- 
sions of the statute in regard thereto must be consid- 
ered with particular reference to collection. In view 
(Continued on page 233) 
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Some Problems for the Joint 
Congressional Committee 





By H. Maurice Dar_Linc* 


HE announcement that the Joint Congressional 

Committee on Internal Revenue Taxation is pre- 

paring recommendations to Congress for a system 
of taxation which will meet the needs of the country 
for the next ten or fifteen years, is the most important 
event in the field of Federal taxation in many years,— 
certainly since the organization of the United States 
Board of Tax Appeals. 

And the selection of Mr. Charles D. Hamel as coun- 
sel to the Committee, to direct the preparation of this 
report, is of no less importance. In his positions as 
assistant solicitor of internal revenue, chairman of the 
former Committee on Appeals and Review, and chair- 
man of the Board of Tax Appeals, Mr. Hamel demon- 
strated that his point of view is dis- 
tinctly constructive and that he re- | 
gards questions of taxation with a j 
breadth and saneness which is prob- | 
ably not surpassed among members 
of the tax bar. 

The report of the Joint Congres- 
sional Committee will be comparable 
to the report of a British Royal Com- 
mission. These parliamentary com- 
missions are traditionally so far from 
partisan in their attitude that their 
findings are usually accepted with- 
out question, as the basis for Par- 
liamentary action. 

The present system of internal rev- 
enue taxation was inaugurated in 
1913 with the passage of the first in- 
come tax law. The system thus laid 
(lown was suddenly expanded to meet 
war necessities, and, with rather fre- 
quent changes, has carried us through 











must assume an era of peace, that is, a period without 
another world war. The needs created by an interna- 
tional war are extraordinary, and we now know how to 
meet them quickly. 

That question suggests another, which is more dif- 
ficult to answer, and which relates to the social policy 
which the country shall adopt. Are the voters going 
to insist on Congress raising the least possible amount 
of taxation with which the Federal Government can 
be conducted, or will they decide that the expenditure 
of moderate sums, raised by taxation, will increase the 
productivity and therefore the prosperity of the Nation? 
For example, shall large sums be spent on the control 
of the Mississippi and its tributaries? Shall the St. 
Lawrence Canal be developed? Shall 
the Boulder Dam and the Muscle 
Shoals projects be carried out? Shall 
money be raised by taxation to be 
spent on roads in conjunction with 
state contributions? Shall a depart- 
ment of education be organized, for 
the purpose of distributing informa- 
tion which will improve the educa- 
tional system of the country? Shall 
the Department of Agriculture, for 
example, be voted increasing appro- 
priations, in order to teach farmers 
how to raise more crops, and per- 
chance, also, to finance their crops? 

It may be hard to foretell the an- 
swers which the voters will give to 
these questions, but the Congres- 
| sional Committee will have these 
questions in mind in determining the 
maximum budget which the Treas- 
ury will have to meet, during the 








post-war reconstruction. The recon- ~~ ’ 
struction period is approaching itslend, 
and the Joint Congressional Commit- 
tee is acting very wisely in considering whether the 
present system is still adapted to conditions which will 
obtain during the next ten or fifteen years, or whether 
it should be radically changed. Instead of a Revenue 
Act, drafted, in large part at least, by the Treasury De- 
partment, having as its main objects, reduction.of high 
war tax rates, the elimination of loopholes of which 
taxpayers take advantage, and the production of enough 
revenue to provide for a reduced budget, we may look 
forward now to having in the next Revenue Act, one 
prepared as a result of research by Congress itself, to 
raise sufficient revenue to meet the needs of the Treas- 
ury from such sources and in such manner as will best 
suit the National requirements. 

The first question which must be faced by such a 
committee is: What will the needs of the Treasury be 
from 1928 to 1943? In answering this question, we 
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next decade and a half. 

An equally important inquiry 
relates to the business conditions 
which will prevail during the next fifteen years. 
For example, what is to be the outcome of the 
discussion as to the international debts? Economists 
tell us that while the extension of private credits may 
make possible the repayment of government loans, this 
will not, however, solve the problems that result from 
too favorable balances in international trade. This is 
likely to stimulate agitation in favor of a tariff lowered 
so as to allow increased importation of goods from the 
debtor countries. Will a lowered tariff decrease the 
revenue from the tariff, or will it leave stationary, or 
possibly increase, the revenue? What will be the effect 
on the various taxpayers if the tariff is lowered? If 
the present high tariff is retained, will industrial tax- 
payers have trouble in selling their goods abroad? Must 
the prices paid for American goods be determined in 
world markets? 

In short, can we expect, during the next fifteen years, 
a continuous growth in the volume of our business? If 
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so, will it grow with a steady increase, or will there be 
sharp fluctuations, both up and down, so that the 
national income will be unexpectedly low at one time, 
and unexpectedly high at anéther? Such considerations 
as these indicate how diversified are the problems with 
which the Joint Congressional Committee is faced. 


Another question which the Congressional Commit- 
tee will ask relates to the strong social implication which 
taxation bears. Taxes have been used for many years 
for social purposes. Many persons believe that through 
taxation, a wider distribution of property can be accom- 
plished. Will the voters declare themselves in favor 
of maintaining the present surtaxes on incomes, and 
of imposing a fairly severe graduated inheritance tax,— 
possibly devoting the proceeds of the latter to capi- 
tal national expenditures,—or will they even go so far 
as to prohibit any devolution of property in excess of 
$1,000,000 to each legatee? Or, on the other hand, 
will the voters favor the elimination of all graduated 
rates, either in surtaxes on income or in inheritance 
taxes, and will they perhaps be in favor of the abolition 
of any Federal inheritance tax,—and thus, uninten- 
tionally no doubt, bring about much confusion and in- 
equity by eliminating the present credit for state inheri- 
tance taxes against Federal inheritance taxes? 

The income tax is a desirable form of taxation be- 
cause it is not a tax on consumption. It probably 
increases the cost of living less than any other form of 
tax. Nor is it the only source of the income of the 
Federal Government. No government should rely on 
a single basis of taxation. The state governments have 
fortunately very wide bases of taxation, and the Fed- 
eral Government has at least three bases, viz., the tariff ; 
tobacco, automobiles and miscellaneous articles; and 
finally, the income tax; and income tax rates can be 
adjusted by slightly increasing or decreasing them if 
need be. 

The income tax has also an advantage which is 
shared by few other taxes, in that it may be exacted 
from such a wide variety of taxpayers that practically 
all the voters know immediately how heavily the cost of 
government falls on them, and can compare this cost 
with the cost in previous years. It is extremely desir- 
able to have a system of taxation which will reflect 
promptly, any increase in the cost of government so 
that each voter will know how much he has paid for 
the privilege of having a government. 

On the other hand, the Congressional Committee will 
be wisely advised not to assume as essential to a perfect 
system, any of the features which perchance may have 
formed a part of the present system from 1913 to date. 
For example, is it wise to assume that the natural cycle 
of every variety of business coincides with the solar 
cycle, which is 365 days? Are there not some businesses 
in which a longer, or a shorter cycle is normal? Should 
some businesses be taxed on the average earnings over 
a period of several years? 

Or again,—would it be more worth while in the end 
in spite of our technical advance in accounting practice, 
not to try to determine, exactly, the true net income.of 
a business, but instead, allow any corporation to deduct 
a fixed rate per cent of its gross income in lieu of cer- 
tain specified deductions, such as depreciation, deple- 


tion, etc—thus eliminating all questions based on these 
items ? 
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Are we wise to retain in our system, the conception 
of capital gains as one form of income? Or should we 
rather follow the English doctrine, and hold that capi- 
tal gains are not income? 


Should the higher income tax brackets be given up 
so far as possible, on the theory that many taxpayers 
will then find it not worth while to contest the decisions 
and rulings of the Government? 

Should we give up the problem, which so fascinates 
many tax specialists, both inside and outside the Treas- 
ury Department, of determining the exact liability of 
a given taxpayer, and pursue instead the policy fol- 
lowed by the War Department in closing out its war 
contracts, and permit the tax liability in keenly con- 
tested cases, to be settled by agreements reached by the 
taxpayer and by the Treasury? 

Whatever the decision may be as to this suggestion, 
we may observe that American business was virtually 
forced by the war emergency to learn accounting. The 
accounting of our English cousins, who had enjoyed 
the income tax since 1850, had had the benefit of this 
tax system long before the opening of the war. For 
us, strict accounting was a hard lesson to learn, but it 
has done our business much good. Possibly the con- 
sideration which Treasury rulings on fine points forced 
us to give to our accounting, has more than repaid us 
for our trouble. American business promises to become 
more, rather than less complicated, during the next 
decade, and it must have sound accounting. American 
business should take no backward step in its accounting, 
and we hope that the benefit gained through strict con- 
struction of the Revenue Acts will not be entirely lost. 

With regard to the technical construction of taxing 
statutes, the auditors of many corporations say, after 
much thought, that the present statute is perfectly satis- 
factory to them; that correct net profits can not be ascer- 
tained without complicated calculations; and that the 
routine which obtains in the Treasury Department must 
be accepted as inescapable in any large organization. 

Many tax attorneys also point out that if the present 
statute is retained without radical change, we will have 
the benefit, in construing it, of the growing body of law 
which the Federal courts have laid down and are laying 
down year by year; whereas if the taxation system is 
radically changed, all the benefit of these decisions will 
be lost. 

My own feeling is that these advantages are specious 
and that the Joint Congressional Committee should con- 
tinue its function for an indefinite time, watching the 
working of the revenue statutes and trying to cure 
such imperfections as are brought to its attention, so 
as to find as nearly as possible the basis of taxation 
which best suits the business conditions of the Nation. 
This investigation must be made by Congress. It can- 
not be satisfactorily made by the Treasury. The Treas- 
ury Department has other functions. It must collect 
the revenue, and the very large Bureau of Internal 
Revenue has problems of administration that must 
somehow be solved; but Congress, with such economic 
and other experts as it calls before it, can consider more 
effectively than the Treasury, the effect of taxation on 
business. The function of the Treasury is to collect the 
taxes imposed by Congress and to use the proceeds to 
meet Congressional appropriations. It is not the pri- 
mary function of the Treasury to draft legislation to 
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relieve hardships which business suffers as the result of 
tax statutes. The Treasury constantly excuses rulings 
which seem arbitrary by placing the entire responsibility 
on the shoulders of Congress. Treasury officials are 
constantly forced to tell annoyed and aggrieved tax- 
payers that their hands are tied by Congress and that 
the law must be enforced. As long as the Joint Con- 
gressional Committee is continued, it furnishes a proper 
body to which aggrieved taxpayers may go. Everyone 
who has served in the Bureau of Internal Revenue will 
remember how shocked he was at first, when he noticed 
how little was done to record the grievances of tax- 
payers and recommend proper relief. Sometimes he 
found other employees noting loopholes of which tax- 
payers took advantage and which the Treasury tried to 
stop up. It was seldom that he found Treasury officials 
worrying about redressing hardships. 

If the Congressional Committee finds that there are 
two ways in which a given amount of money may be 
collected from a given class of taxpayers and one way 
is less burdensome than the other, and the second has 
no social advantages, by all means let the Congressional 
Committee choose the first method. 

In general it may be predicted that Congress will 
retain for some time the following program: 

1. A tariff producing from $350,000,000 to 
$600,000,000. 

2. <A Federal estate tax which will at least relieve 
the inequities caused by state inheritance taxes. 

3. Miscellaneous taxes on tobacco, etc., which will 
produce possibly $400,000,000. 

4. The bulk of its revenue, roughly $2,000,000,000, 
will be derived from the income tax on individuals and 
the income tax on corporations. 

Certain suggestions as to changes in the substantive 
provisions of the Revenue Law may be offered later on. 
At present we wish to invite attention to desirable 
changes in administration. 

Administrative Recommendations 


The Joint Congressional Committee is greatly in- 
terested in administration and simplification. Under the 
powers granted to it by Congress, it will doubtless 
consider the question of a reorganized Bureau of In- 
ternal Revenue. Although business organizations are 
constantly endeavoring to ascertain what changes in 
their form of organization will produce greater ef- 
ficiency, the Congressional Committee will doubtless 
meet with some opposition to suggested changes, for 
the reason that any suggested change at once sends a 
nervous quiver through the employee personnel of a 
government bureau; and department heads object to 
having their functions curtailed or their power dimin- 
ished. It is also true that during the process of re- 
organization, the output of a government bureau is 
temporarily reduced. 

Anyone who entered the Bureau of Internal Rev- 
enue service from the outside will recall his sur- 
prise at what appeared to him to be unnecessary red 
tape and a routine which seemed to stand in the 
way of efficiency. He will also recall the surprise 
which he felt when he was told that as the Treas- 
ury is a very ancient department, its routine could 
not be changed. If the younger departments of the 
government are more efficient because thev permit 
changes in the direction of efficiency, the Treasury 


































THE NATIONAL INCOME TAX MAGAZINE 207 


Department will do well to accept this challenge 
and defy any other government department to show 
that the Treasury routine can be improved and 
made more efficient. The Congressional Committee 
may recall the effectiveness of several civilian or- 
ganizations which were extemporized during the 
war, and take this chance to compare the effectiveness 
of the Bureau of Internal Revenue with the efficiency 
of outstanding business corporations. 


The Collectors of Internal Revenue 

The revenue service includes branch offices in a host 
of cities throughout the country, as well as the bureau 
in Washington. These branch offices are, to a large ex- 
tent, directed by the collectors of internal revenue. 
The Congressional Committee may well consider 
the advisability of placing the collectors of internal 
revenue in the civil service. 

All government employees may be divided into 
two classes. On the one hand, there are employees 
appointed by the Civil Service Commission. These 
employees are chosen, as far as the Commission can 
ascertain, on the basis of their qualifications for the 
position, and without reference to Senators or Con- 
gressmen. Employees who are not selected by the 
Civil Service Commission are chosen, virtually, by 
Senators or Congressmen. The latter are called 
political appointments. Collectors of internal rev- 
enue are not selected by the Civil Service Com- 
mission. 

The duties of each collector, in cities of about the 
same size, must bear a strong resemblance. A busi- 
ness corporation which had to choose a manager for 
a branch office would probably promote the man- 
ager of one of its other branch offices. If the Com- 
missioner of Internal Revenue were selecting a col- 
lector for New York City, he would probably choose 
either the collector from Boston, Chicago or Phila- 
delphia, or possibly the employee who had acted as 
deputy for the collector in New York. The Post 
Office Department has already taken advantage of 
the experience of business corporations, by placing 
certain postmasters on the civil service list, and the 
new Prohibition Reorganization Act has required 
practically the entire Bureau of Prohibition to be 
filled from the civil service list, and left no ap- 
pointments to be made on the recommendation of 
Congressmen. If decentralization is advisable and if 
it is to be carried any further than at present, the 
transfer of the collectors’ offices to the civil service 
list is imperative. 

Probably there is no connection between the 
political appointment of collectors and an apparent 
lack of system in some of their offices; but it may 
be proper to inquire whether any way can be found 
to avoid a certain confusion which exists in some 
collectors’ offices as to records. Sometimes much 
time is consumed through the inadequacy of the 
records in collectors’ offices. Important papers can- 
not be located. Records of cash payments have not 
been made. Is it conceivable that any large business 
corporation as large as the Bureau of Internal Rev- 
enue would tolerate an inadequacy of this kind? 

The Bureau in Washington 

The bureau in Washington needs to adopt a new 

motto. Each room in the building of the bureau 
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should bear the following inscription: 


“The Chief Aim of Each Auditor, Engineer and 
Lawyer in the Bureau Is to Find the Right An- 
swer.” 


The bureau and, therefore, each of its examining 
representatives, is a judge. The role of prosecuting 
attorney does not resemble the real function of the 
bureau and its employees. Every judge, it is true, 
who has to decide a case in which only one side is 
represented, is handicapped by the absence of an 
attorney representing the other side; and the bu- 
reau, therefore, has to act as representative of the 
government, as well as an impartial judge. 

Nevertheless the function of the bureau is to find 
the right answer. The right answer may be directly 
contrary to existing Treasury Decisions or Regula- 
tions. A reorganized bureau should have a special 
officer, designated to consider complaints against 
Treasury Decisions and Regulations and make them 
conform to the right answer; and above all the 
head of a reorganized bureau will make it his duty 
to impress not only his deputy commissioners but 
alsoall section chiefs, conferees, auditors, engineers 
and attorneys, that their main objective is to get 
the right answer. No tradition should interfere with 
this, even though it be an innovation. 

In these modern days, even a judicial system has 
to have an administrative supervisor who passes on 
the quality of work done. Promotions should be 
made, not on the basis of the discovery and assess- 
ment of additional taxes, but on the basis of judicial 
ability, that is, success in finding the right answer. 

The bureau has been handicapped immeasurably 
by being located in a variety of buildings; and its 
prospective consolidation in a single building will 
automatically accomplish many efficiencies. It will 
also make possible many personal acquaintances 
and contacts which now exist within the bureau, 
if at all, only by telephone. 

Despite almost insuperable obstacles, the ques- 
tion of competent personnel must be solved, if a 
reorganization is to be worth attempting. It is true 
that attractive outside opportunities will hereafter 
be less frequent than they have been, and that a 
permanent personnel will be more easily attainable. 
But the financial reward must be made attractive. 
No man is going to slave indefinitely if he knows 
that the highest prize he can get is meagre. Gov- 
ernment work is never finished. Washington doc- 
tors recognize a well defined type of nervous break- 
down due to the inevitable pile of papers which is 
always ahead. The human system cannot work at 
top speed when the prospect is one not worth slav- 
ing for. On the other hand, if a considerable finan- 
cial reward is in sight for the auditor who is com- 
petent, conscientious and enthusiastic, the quality 
and the volume of the work done will be at the top. 

A reorganized bureau will not be really success- 
ful unless it solves the problem of “dead wood.” 
This problem is not confined to the Bureau of In- 
ternal Revenue. It is found in every government 
organization. Experienced administrators say 
frankly that less money is lost in taxes by paying 
an incompetent tax employee his salary and giv- 
ing him a desk with nothing to do. than by letting 
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him handle important work. Certain bureaus have 
a volume of routine work where employees of only 
moderate ability can be effectively used. The qual- 
ity of personnel which is requisite in a bureau which 
reviews tax audits is very high, and if the ability 
of an employee is below this high standard, the 
loss to the government is felt promptly. If a suf- 
ficient supply of capable personnel is provided by a 
hard working personnel department, division heads 
will perhaps be more ready to find ways to eliminate 
insutficiently trained personnel, either by transfer 
to other bureaus or by arranging for dismissal. 

Successful industrial corporations have made im- 
portant contributions to the solution of the per- 
sonnel question, particularly since the war. No 
doubt a reorganized bureau could learn a great deal 
by studying the methods of these corporations. 
Doubtless certain divisions of the bureau would 
gain by having in each division an expert personnel 
officer, who would be prepared to spend a sufficient 
part of his time.in visiting the large cities of the 
country and interesting promising engineers, attor- 
neys or accountants in the work of the bureau. 

A reorganized bureau will also have a special 
officer (or two special officers) to perform the fol- 
lowing functions. In the first place, the bureau 
must maintain liaison and co-operation with the 
members of both houses of Congress. The bu- 
reau has nothing to hide. So far as its defects go, 
it is often more aware of them than the most critical 
outsiders. It may be assumed that members of the 
Senate and the House of Representatives sincerely 
desire to advance the national welfare by helping 
the bureau. While our arbitrary division of the 
government into separate executive and legislative 
departments has certain advantages, it also creates 
a very unnatural break. The bureau cannot func- 
tion efficiently, nor can Congress legislate intel- 
ligently, without the closest possible co-operation 
between Congress and the bureau. This is a func- 
tion which, possibly, the Commissioner cannot him- 
self ordinarily perform on account of the pressure 
of other duties. Such a liaison is obtained in the 
British Empire by questions raised on the floor of 
Parliament and answers given by one of the re- 
sponsible heads of the particular executive depart- 
ment. An even closer contact could be more ad- 
vantageously obtained (especially in the case of a 
bureau which performs a non-political function, 
such as collecting taxes) through the informal con- 
tacts of a deputy commissioner. This officer will 
also explain to Senators and Congressmen that 
positions in the bureau are filled by the Civil Serv- 
ice Commission through its examinations, thus 
relieving a great many Senators and Congressmen 
of the responsibility of finding employment for their 
constituents in government bureaus. 

The other function which should be performed 
by this special deputy, is to keep up public interest 
and confidence through a favorable press. It will 
be good policy to keep the public informed as to 
what the bureau is doing. The bureau is an in- 
strument created to perform a public function and 
it cannot perform its function properly unless the 
public as a whole believes that it is doing its work 
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well, and without showing partiality to one tax- 
payer as against another. If the bureau fails to give 
proper publicity to such facts as are not confidential, 
the public is apt to suspect that there is an attempt 
to keep something hidden. Nothing will produce 
more easily, confidence on the part of the public 
than a right use of publicity channels. To give 
a concrete example, if the bureau publishes its 
monthly additional assessments at the same time 
that it publishes its monthly tax refunds, the as- 
tonishment which is sometimes created by the mag- 
nitude of the refunds will not arise. 

If the special deputy carries on these two func- 
tions successfully, the bureau personnel will be free 
from the fear of criticism in Congress and will be 
emboldened to render decisions that conform with 
equitable principles, instead of denying the tax- 
payers their proper rights in the fear that they may 
lose their positions, for showing undue favor to 
taxpayers. 


The Board of Tax Appeals 


The Board of Tax Appeals is receiving appeals 
from the bureau in a volume which is away beyond 
expectation. The conclusion seems inevitable, that 
the bureau is “passing the buck” to the Board, and 
is creating enormous duplication of work. The 
Board was not created to review every case as to 
which the bureau entertained some slight doubt. 
The establishment of the Board does not relieve the 
bureau of its primary function, which is, to find the 
right answer. Perhaps the Congressional Commit- 
tee can make no greater contribution to the adminis- 
tration of the tax law, than by locating the cause 
for this enormous volume of appeals to the Board. 
If certain divisions of the bureau are construing 
the law more harshly than Congress intended, Con- 
gress should take steps to make a broader con- 
struction obligatory. If the bureau properly insists 
that it has not power to give the relief which Con- 
gress intends, additional powers should be granted 
to it, and the bureau would wisely keep-the Joint 
Congressional Committee informed as to the man- 
ner in which it is using the additional powers 
granted to it. 

All heads of divisions should be directed to in- 
struct their subordinates to decide every case on its 
merits, instead of relying on the fact that the tax- 
payer has the right of appeal to the Board. The 
Congressional Committee would do well to ascer- 
tain whether the volume of appeals from any one 
division is so large as to suggest that the division 
head had not succeeded in training the subordinates 
to decide cases absolutely on their merits. The in- 
come tax law is administered in Great Britain with- 
out driving the taxpayers into the attitude of trying 
to beat the Government at every turn. It is believed 
that it can also be administered in the same fashion 
in this country; and this belief is founded on the 
fact that so many of the representatives of the bu- 
reau do administer the law in this wise and broad 
spirit. 

The following suggestion, which has been made 
by an attorney who has had long experience with 
taxes, may reduce the congestion before the Board. 
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After a 60 day letter has been prepared, but be- 
fore it is signed, the taxpayer should be invited to 
meet representatives of the unit and of the General 
Counsel, before one of a group of arbiters, who 
should ask each side to state its position informally 
but fully and ascertain just how many issues there 
are between the parties. If the reduction of the case 
to one or two outstanding issues is not sufficient to 
suggest a basis of settlement, and if the arbiter can- 
not persuade the two parties to agree, the arbiter 
may then give his ruling. If it is in favor of the 
Government, the taxpayer in many cases .will decide 
that he has no chance before the Board and will not 
take his appeal. If it is in favor of the taxpayer, there 
will be no appeal. The work of this arbiter will 
differ from the function of the old Committee on 
Appeals and Review, because it will bring face to 
face the two contending parties, and each would 
have to state his grievance. Furthermore, the ar- 
biter would only be called on to discuss points 
raised by conflicting claims and would not have to 
delve into tremendous records and pass on an entire 
case. The arbiter might also counteract the effect 
of a disposition on the part of any division in the 
bureau to decide questions in favor of the govern- 
ment and throw the burden of decision on the 
Board; and such an arbiter would also call the at- 
tention of the Commissioner to any division which 
displays a tendency to decide cases arbitrarily in- 
stead of on the merits. 

No enlightened business corporation, which has 
sane lawyers, refuses to discuss a compromise if 
litigation can be avoided. The creation of a Board 
of Arbiters would also relieve the attorneys rep- 
resenting the Commissioner before the Board, from 
passing on settlements, as they are now sometimes 
compelled to do; and it might also make unneces- 
sary the present 60 day section. 

A reorganized bureau will also have on its staff, 
some one clothed with the duty of determining the 
proper policy of the bureau toward Board decisions. 
Some bureau employees now make it a custom to 
treat as law, every sentence in Board decisions, 
without regard to their context. Even dicta in 
Board decisions are sometimes treated as binding 
law by the bureau, even when they are contrary 
to policies which the bureau has followed for many 
years. A decision by the Board is not different from 
a decision by a court. Each one is a decision on the 
facts involved in a particular case, and nothing 
more. The fact that the Commissioner does not 
appeal from a Board decision does not necessarily 
mean that every word in the decision is to be re- 
garded as gospel truth by all bureau employees. 

Thanks to their ability and to the singleness of 
purpose which animates the officials of the bureau, 
on the one hand, and the representatives of Con- 
gress and of the public, on the other hand, and to 
the cordial co-operation which exists between the 
various interested persons, unquestionably a course 
will be charted which will insure a successful out- 
come of the effort to build up a system of internal 
revenue taxation which will meet the needs of the 
nation as they develop during the next fifteen 
years. 















































































































































































































































N the preceding article two suggestions have been 
made, first, that the normal tax be placed upon a 
simple, single base without graduation, and, sec- 
ond, that the provisions of Section 209, being the 
earned income provisions as contained in-the 1926 Act, 
be entirely eliminated. 

As a preliminary to the next suggestion, attention 
is again called to the manner in which the corporation 
income tax originally became a part of the general 
income tax scheme. The corporation tax was first 
imposed as an excise tax under the Act of 1909 and 
after the decision of the Supreme Court holding in- 
valid the income tax Act of 1894. 
When the Constitutional Amendment 
was adopted and the income tax first 
imposed under the Act of 1913, the 
normal tax was fixed at 1 per cent 
and the corporation tax of 1 per cent 
was continued primarily as a part of 
the stoppage at the source provisions 
of the 1913 Act. Accordingly, divi- 
dends were exempted from tax under 
that Act (B-13). The above is not, 
as it is in the later Acts, specifically 
allowed as a credit but is allowed as 
a deduction, and the next mentioned 
deduction in the 1913 Act is “the 
amount of income, the tax upon 
which has been paid or withheld for 
payment at the source of the in- 
come, * * *.” 

This credit for deduction originat- 
ing as a part of the stoppage at the 
source scheme has persisted in the 
later Revenue Acts, wherein informa- 
tion rather than stoppage at the 
source has been substituted. In the 
meantime, the corporation tax has come to be regarded 
as an independent source of revenue apart from the 
tax on personal incomes. Moreover, there has contin- 
uously appeared in all of the Income Tax Acts, includ- 
ing the Act of 1913, the substance of the provisions of 
Section 220 of the Revenue Act of 1926, wherein there 
is attempted to be imposed upon individuals or corpo- 
rations a special ,jtax, if corporate profits are accumu- 
lated without distribution to stockholders. 

The next suggestion, therefore, is that the present 
handling of dividends be reversed, that dividends be 
allowed as a deduction to corporations paying the same 
in the amount and in the year paid, and that individ- 
uals be taxed both at normal and surtax rates upon 
dividends so received, the corporations paying divi- 
dends, of course, to be required to furnish informa- 
tion at the source with respect to such payments. This 
change would accomplish two purposes. In the first 
place, it would place the burden of tax payment aris- 
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ing from dividends upon the individual recipients of 
such income, thereby treating that income in the same 
manner as the income from interest or any other in- 
vested capital. In the second place, it would relieve 
corporations of tax to the extent of dividends declared 
and paid. In the third place, it would give to corpora- 
tions a real incentive to pay out surplus earnings in 
dividends by way of actual reduction of their taxes and 
to a certain extent would render unnecessary the pro- 
visions of Section 220. 

To the latter point there is, of course, an obvious 

answer, namely that the device provided against by 
close held corporations, the owners 
of which desire to relieve themselves 
of tax in the high surtax brackets, 
where rates are materially in excess 
of the corporate rate. The point is, 
of course, well taken, but it perhaps 
suffices to say that the substance of 
Section 220 has appeared in every 
Revenue Act from 1913 to 1926 and 
that after fourteen years of experi- 
ence under numerous commissioners 
of internal revenue there has been 
little or no attempt to enforce the 
provisions of that Section. Mani- 
festly, a statutory provision which re- 
. mains unenforced for a period so long 
as has been the period of inactivity of 
Section 220, must have in itself ele- 
ments rendering it virtually unen- 
forcible. The solution is not to be 
found in a complete substitute for 
Section 220, but is to be found in 
such a solution as will adequately 
reach the major portion of the cases, 
place the burden of tax where it 
belongs, relieve corporate taxes where they ought to be 
relieved, and if there is a minor amount of avoidance 
through the use of corporations, to suffer that avoid- 
ance to continue rather than to have upon the statute 
books an unenforcible but none the less dangerous 
threat. 

In connection with dividends, attention is also called 
to Section 201, and question is seriously raised 
whether the provisions of that section are either suffi- 
ciently clear or sufficiently important to warrant inclu- 
sion in the statute. The Act of 1913 had no statutory 
definition of dividends, and under that Act all divi- 
dends were held to be taxable when received after the 
passage of the 1913 Act, with the minor exception of 
dividends in complete liquidation of a corporation, all 
of whose property and income had been acquired and 
earned prior to March 1, 1913. 

Recognizing the inequality in situations like that in 
Lynch v. Hornby ?, profits accumulated prior to March 


1Lynch v. Hornby, 247 U. S. 339. 
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1, 1913, were specifically removed from the taxable 
field under the Act of 1916, and that and the ineffective 
purpose to tax stock dividends were apparently the 
sole reasons underlying the definition of dividends in 
the Act of 1916. 


In the Act of 1917 there was added the concept of 
declaring ‘dividends to be attributable to the latest 
earnings, for the purpose, of course, of preventing tax 
exempt distributions by corporations which had an un- 
distributed surplus at March 1, 1913, this provision be- 
ing necessitated by the provision which freed from tax 
dividends arising from surplus accumulated prior to 
that date. Virtually the same provision was continued 
in the Act of 1918, except for the provision eliminating 
dividends of personal service corporations from the 
taxable field, that being rendered necessary by the 
special provision for taxing personal service corpora- 
tions contained in the 1918 Act. 

Beginning with the Revenue Act of 1921, more de- 
tailed provisions defining the nature of dividends and 
distributions are contained in the Act. These are 
made even more detailed in the Act of 1924, and even 
more so in the Act of 1926. A detailed discussion of 
the purposes apparently served by these provisions of 
the 1926 Act seems to the writer to indicate to a very 
large extent the futility of such provisions as com- 
pared with the simple recommendation that dividends 
as such be included in taxable income without limita- 
tion under the rule of Lynch v. Hornby, with the 
results in simplicity which would follow from such 
a plan. 


Taking up the provisions in detail in the 1926 Act, 
Section 201 (a) declared that a dividend “means any 
distribution made by a corporation to its shareholders, 
whether in money or other property, out of its earn- 
ings or profits accumulated after February 28, 1913.” 
Because insurance dividends have a different signifi- 
cance, these are excepted from the definition as set 
forth in this Section. 


Section 201 (b) contains the “most recently ac- 
cumulated earnings or profits’ rule, made ‘necessary 
as above indicated by the exemption of dividends de- 


clared from profits accumulated prior to March 1, 
1913. 


Section 201 (c) contains a rule with reference to 
amounts distributed in complete or partial liquidation 
of a corporation, providing that these distributions 
shall be treated as a return of capital and taxable in 
the manner of gains on capital investments. The pro- 
vision is obviously not necessary in the light- of the 
clear understanding indicated by the courts of the 
difference between current dividends and liquidating 
distributions, appearing in the decisions as early as 
the above-quoted—Lynch v. Hornby and Lynch v. 
Turrish*?, As cases arise, there is little doubt 
that the courts will properly distinguish liquida- 
tions from ordinary dividends, and in fact will 
err, if at all, upon the side of including in income 
items which might possibly be regarded as “partial 
liquidations.” As stated in the preceding article the 
writer believes that a certain amount of severity is 
justifiable when rates are reasonable in order that sim- 
plicity may be attained, and this, it would seem, is one 


-Lynch v. Turrish, 247 U. S. 221. 
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place where a uniform treatment of dividends will not 
be harmful at the present time and will greatly simplify 
the provisions of the statute. 

Section 201 (c) also contains references to Sections 
202 and 203, which will be discussed in a later article. 

Section 201 (d) merely provides for distributions, 
which are neither out of earnings or increases of prop- 
erty prior to March 1, 1913, nor out of earnings or 
profits since, and directs that such distributions shall 
be treated in the same manner as other realizations of 
capital. The provision is unnecessary if the plan above 
suggested is adopted. 

Section 201 (e) continues the provision relative to 
personal service corporations. 

Section 201 (f) cryptically provides—‘“‘A stock 
dividend shall not be subject to tax,” which, in the 
light of Eisner v. Macomber, 252 U. S. 189, appears 
to be somewhat unnecessary. 

Section 201 (g) provides that if a corporation can- 
cels or redeems stock in such a manner as to make 
such a cancellation or redemption “essentially equiva- 
lent to the distribution of a taxable dividend,” then the 
amount so distributed shall be treated as a taxable 
dividend. This. provision is aimed at a once popular 
device for avoidance, which consisted in declaring a 
stock dividend and then redeeming such stock dividend 
at par. This device, so far as the writer knows, has 
never been held to be an effective scheme for avoid- 
ance, and the writer does not believe that it requires 
statutory condemnation to render it ineffective. With 
dividends all treated as taxable, regardless of the 
surplus out of which such dividends are paid, this pro- 
vision would seem to be quite unnecessary and one 
that could well be dispensed with, if for no other rea- 
son than that by specifically closing the door to one 
named scheme of avoidance it may possibly by impli- 
cation open the door to wiser and better schemes not 
specifically prohibited. 

Section 201 (h) merely defines a “partial liquida- 
tion” by way of further closing the door to illegitimate 
attempts at tax-free dividends. What it said above 
with respect to Section 201 (g) applies with equal 
force to Section 201 (h). 

Before leaving the subject of dividends and the 
simplification above advocated, attention is again 
directed to the fact that, since a substantial period of 
time has elapsed since March 1, 1913, the heaviest 
burdens resulting from the failure to exempt dividends 
from surplus accumulated prior to March 1, 1913, 
were either imposed prior to the passage of the Act of 
1916 or have been avoided by virtue of the exemptions 
in that and succeeding Acts. It may well be doubted 
whether at the present time any substantial amount of 
profits remain undistributed which can ever be dis- 
tributed from earnings accumulated prior to March 
1, 1913. In the Acts of 1916, 1917 and 1918 the ex- 
emption of such prior earnings was set forth in the 
words “earnings or profits accrued since March 1, 
1913,” (1916-1917)—“earnings or profits accumulated 
since February 28, 1913,” (1918). The Revenue Act 
of 1921, however, contained the additional provision— 
“but any earnings or profits accumulated or increase 
in value of property accrued prior to March 1, 1913, 
may be distributed exempt from the tax.” By the 
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Depreciation and Obsolescence 
of Buildings 


By CLaupE I. PARKER* 


available to avoid the income tax but for wealth 

in the making there is slight chance for escape. 

As an example, accumulated wealth invested in tax 
exempt securities, is free from income, general prop- 
erty or other forms of inter vivos taxes, and it is only 
by means of the inheritance tax that this form of 
property is levied upon to meet the governmental needs. 
In these days of supersession, new 
things succeeding old, tenants look- 
ing for the latest and best in com- 
fort and convenience, it is important 
that the owners of commercial build- 
ings should not only now and then 
stop and take stock of that which 
they have, but that they should be 
constantly on the watch lest that 
which they now have should lose its 
economic value and pass into the 
background, possibly into a figura- 
tive, if not an actual, discard, without 
provision having been made for its 
renewal or replacement. Two ele- 
ments which are quietly and con- 
stantly, but none the less certainly, 
working the deterioration of actual as 
well as economic value of property, 


Pixs wealth that has been accumulated, means are 


ee. 





only under protest, the factor of obsolescence is even 
more destructive of economic value than is ordinary 
wear and tear depreciation, in that it appreciably short- 
ens the life during which, otherwise, properties may be 
operated with a profit commensurate with cost. 
Whether properties be consumed by depreciation, 
by obsolescence or by both working jointly, it never- 
theless remains a fact that they are being consumed by 
the one or the other or by both of 
| these elements, and the time must 
come, it may come soon or it may 
come late, according to circum- 
stances, when such properties must 
be abandoned or given over to pur- 
poses other, and perhaps less profita- 
ble, than those for which they were 
intended. In either case, unless the 
future condition is anticipated and 
provided for, a serious loss must be 
taken. The cautious, conservative 
business man, who can and must of 
necessity read the signs of the times, 
will be as careful in his accounting 
practices to provide for depreciation 
and for obsolescence (if that latter 
element is present, as it almost al- 
ways is in a greater or less degree), 





whether it be buildings, machinery, 
equipment or other man-made devices, 
are depreciation and obsolescence. 
These elements may work separately or they may 
work jointly; that is to say, certain properties may 
serve a useful purpose and therefore have a useful 
economic life until they are worn out, or until they are 
absolutely used up and their cost has gone into, or 
should have gone into, the cost of that which they pro- 
duced. In other instances, by reason of some new de- 
vice, the economic life of properties will have termi- 
nated, it may be suddenly, long before what might rea- 
sonably have been expected to be their normal useful 
life had expired, so that, unless the possible premature 
termination of useful economic life had been antici- 
pated, much of the cost of the properties will not have 
gone into the cost of that which they produced and a 
noncompensative loss must be recorded. In still other 
instances, properties will concurrently lose their useful 
and economic value due to the jointly deteriorating 
effect of wear and tear and the progressive\obsolescence 
that is constantly going on, because of the slower de- 
velopment of better or more economic facilities de- 
signed for use in the business in which the properties 
are employed. In these modern times, in these days 
of progress, development and invention, when the pub- 
lic mind is peculiarly discriminating and looking for 
the best, and will accept anything other than the best 
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as he will be to provide for the or- 
dinary and neecssary expenses of 
operating and maintaining his busi- 
ness. The using up of his building in the opera- 
tion of a business is no less a business expense than is 
the outlay. of cash for labor, wages, material and sup- 
plies. The amount chargeable on account of the one 
may be a little more difficult of ascertainment than the 
other, but it is none the less a proper charge against in- 
come. He who lulls himself into the belief that every 
dollar he receives from the operation of his business, 
over and above every dollar he currently expends in 
such operation, is net income, but fools himself. If he 
fails to take note of that part of cost which is meas- 
ured by the depreciation and/or obsolescence of the 
property used in the business, he has omitted from the 
calculation a very certain, if not readily discernable, 
item of expense, and must eventually, perhaps too late, 
awaken to the fact that much of what he believed to 
be income, was not income at all, but merely the value 
of the property which had been consumed in the pro- 
duction of what was in fact much less income than he 
had persuaded himself to believe had been earned. 

In making these somewhat general observations, I 
have had in mind all classes of business property which 
may come under the ravages of depreciation and obso- 
lescence. Class A. Buildings, whether they be for the 
accommodation of office tenants, mercantile establish- 
ments, hotels or what not, are no exception from the 
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general rule, except that possibly, by reason of their 
better construction, they will have a longer normal life 
than will buildings erected of less durable materials, 
and, because of this fact, will take a less annual rate for 
depreciation such as arises simply from wear and tear 
or the corroding effects of the elements. While care is 
ordinarily taken in the selection of locations for Class 
A buildings, in order that, to the fullest extent pos- 
sible, they may be immune from that character of 
obsolescence which arises from the movement of busi- 
ness centers from one locality to another, it is humanly 
impossible, in the inception, to guard against obsoles- 
cence arising from one cause or another. Even the 
attempt to circumvent it by location is likely to prove 
futile, and that futility may be evident in a very short 
time after the building is erected. A location, ideal 
today for an office building or a hotel, may in the 
course of a very few years be anything but desirable. 
This is especially true of buildings erected in a rapidly 
growing city where the tendency is to expand or re- 
move the business and financial district away from what 
had theretofore been the city’s center. As a result of 
these removals, it not infrequently happens that build- 
ings ideal in their structure and arrangement for the 
business for which erected, are left in the midst of 
inferior buildings, cheap or mediocre business engage- 
ments. So that, ideal and desirable as they might 
otherwise be, such high grade buildings are no longer 
attractive to desirable tenants and, if tenanted at all, 
they must be occupied by a less desirable and, from a 
financial standpoint, less profitable clientele. 

Here there has been a marked lessening of economic 
value, which comes well within the term obsolescence. 
This may be the extreme case, but in these later days 
of progress, competition and keen discrimination, a 
like condition, varying only in degree, may obtain 
within a comparatively few years, in respect of many 
Class A buildings that are today all that could be de- 
sired. Then too, because of this same element of 
progress, accentuated by present-day inventive genius 
and the plethora of money, new buildings, up-to-date 
in all their accomplishments, are being erected, with the 
result that buildings which only a few years ago were 
the very ne plus ultra of refinement, convenience, and 
comfort, have become so out of date that their economic 
value is reduced, in that, in competition with better and 
newer structures, or in compensation for reduced re- 
finement, comfort and convenience, the owners must 
be content with a less rental income. Then too, other 
buildings, still of super construction, erected a few 
years ago, and at that time amply sufficient to satisfy 
discriminating tenants, having lost in the race of prog- 
ress, have become inadequate, and become unable to 
longer command public favor, have suffered a serious 
loss in economic value. 

These are a few of the more dominant factors 
that contribute to obsolescence or what is some- 
times termed extraordinary depreciation. It is a 
matter of common knowledge that within the past 
few years not a few buildings of the highest class, 
erected’ in the city of New York up and down 
Broadway and other business streets, have, because 
of inadequacy or inadaptability to modern demands, 
had to be wrecked and replaced. In many instances 
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the wrecked and replaced buildings had not done 
service more than fifteen or twenty years. 
Causes of Obsolescence 

Other features contributing to the obsolescence 
of buildings are: 

(a) Later construction of more modern competi- 
tive buildings. The change of tastes might in time 
demand the “dolled up or the ginger bread” type 
of building, thus making to some degree obsolete the 
more formal and conservative structures. 

(b) Altering the fashion or design. The. “Age of 
Jazz” is likely to create a tendency for highly deco- 
rated or more pleasant office surroundings instead 
of the morose and barren type now in vogue. 

(c) Improved methods of construction coupled 
with a more personal plan of operation for the com- 
fort of the tenants, such as the establishing of 
lounge or sun rooms or the maintenance on the roof 
of an attractive garden with easy chairs and pos- 
sibly cafe features. Also additional consideration 
for better lighting and ventilation would likely tend 
to place such a building in an advantageous 
position. 

(d) The laying out of new boulevards, zoning 
laws, or changing the traffic arteries, removal of 
building restrictions and the appreciation of land 
values thereby demanding greater interest return 
on the investment are elements to be considered. 

(e) The foundation, construction, adaptability of 
a certain type of building to a particular locality or 
for a particular purpose, are likewise elements of 
consideration in determining obsolescence. 

Confronted with this possibility there is every 
reason that building owners should, while the op- 
portunity is present, make ample provision for the 
loss which may be expected, by charging off each 
year a reasonable allowance for depreciation and 
obsolescence; otherwise, when the day of reckon- 
ing comes, they will find their profit and loss ac- 
count to stand hopelessly in the red. 

It seems not improper, though perhaps unneces- 
sary, to state that the Federal income tax has for its 
basis the net income of the taxpayer, whether in- 
dividual or corporation. For this purpose net in- 
come is a statutory concept and is not always and 
necessarily the actual or true net income, for the 
reason that certain income which the taxpayer may 
receive is by law excluded from taxable income, 
while, on the other hand, certain expenditures which 
the taxpayer may make are not permitted to be 
deducted from his gross income. It follows, there- 
fore, that taxable or statutory net income may 
widely differ from true net income. Congress, how- 
ever, appears to have recognized the fact that all 
the expenses incurred by a taxpayer in the opera- 
tion of a business are not represented by cash 
disbursements, and therefore very wisely provided 
that, in the ascertainment of taxable net income, 
there should be allowed as a deduction from gross 
income “a reasonable allowance for exhaustion, 
wear and tear (commonly referred to as deprecia- 
tion) of property used in the trade or business, in- 
cluding a reasonable allowance for obsolescence.” 

Prior to the Revenue Act of 1918 no deduction 
for what may be called current or progressive ob- 
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solescence was allowed. An allowance on this ac- 
count could be allowed when the property, with 
respect to which it was claimed, was abandoned 
or junked—that is, when the property was com- 
pletely obsolete and of no further useful value. In 
the later revenue acts, however, obsolescence has 
been recognized as a progressive factor, which, from 
the time its presence is detected, may work gradual 
diminution of the economic value of property. In 
other words, if the element of obsolescence is 
present, it will be treated, for Federal income tax 
purposes, in the same manner as ordinary deprecia- 
tion is treated. 


The annual rate for obsolescence will depend 
upon the length of time intervening between the 
date the presence of this factor was detected and 
the date when the useful economic life will end. 
This the facts in each case must determine. Judged 
by the experience of other like properties, particu- 
larly buildings, it is not unreasonable, even in the 
case of a new building, to anticipate that its use- 
ful economic life will expire sooner than its normal 
life, if affected by ordinary use, wear and tear only. 
Whatever the anticipated shortening of economic 
life may be, it must be assigned to obsolescence and 
it seems to be the theory of the present law that 
such anticipated obsolescence may be ratably 
spread, with wear and tear depreciation, over the 
useful economic life of the building. 

For the purpose of Federal income tax, deprecia- 
tion may be treated as including obsolescence, 
where that element is known or may reasonably 
be determined to be present, and the proper allow- 
ance for depreciation (including obsolescence) of 
any property used in trade or business is that 
amount which should be set aside for each tax- 
able year, with a reasonably consistent plan, where- 
_ by the aggregate of the amounts so set aside, plus 
the salvage value, will, at the end of the useful 
life of the property in the business, equal the orig- 
inal cost of March 1, 1913 value, whichever is 
greater. That is to say, the aggregate of the 
amounts so set aside, plus salvage value, should be 
such an amount as will restore to the owner his 
original capital. To determine the rate at which 
the annual deduction on this account is to be com- 
puted, the owner must determine, as accurately as 
possible, the number of years the building will 
serve the useful purpose for which it was intended. 
In determining this period he will be justified in 
giving effect, from the beginning, to any obso- 
lescent factors with which it may be surrounded. 

It is conceivable that a building of modern con- 
struction, if affected by no element other than or- 
dinary use, wear and tear, would stand and remain 
intact for 100 years, but this does not conclusively 
argue that the annual allowance for depreciation 
(including obsolescence) should be basically com- 
puted at one per cent. There is greater probability 
that, as a result of the inroads of obsolescence, the 
useful life “in the business” of a modern Class A 
building will be fifty years, than that it will be 
more. This would seem to justify the setting aside 
each year, as a provision against depreciation and 
obsolescence, of an amount equal to 2 per cent of 
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the basic sum. Of course, there is no assurance 
that such an amount would be allowed by the Bu- 
reau of Internal Revenue as a deduction from gross 
income, though this amount should be allowed, par- 
ticularly so, in view of the fact that when the basic 
sum has been extinguished through such allowance 
no further deduction in respect of the building will 
be allowed. The uncertainty of the life in use of a 
building justifies a deduction greater than that 
which the period, during which the building will 
stand and possibly serve some purpose, would 
justify. 
Change in Bureau’s Policy 

It was the earlier policy of the Bureau of Internal 
Revenue to allow annual depreciation in the case 
of Class A buildings at the rate of 2 per cent. Par- 
ticularly was this true during the period when the 
excess profits tax law was in force, as the deduc- 
tion at this rate had the effect of a greater reduction 
in invested capital, which was a factor in the com- 
putation of excess profits tax. More recently, how- 
ever, the Bureau has drawn its lines more tightly 
and, except in special cases, has not shown an in- 
clination to allow more than one and one-half per 
cent and in some instances not more than one per 
cent. 

This is not said in criticism of the Bureau, 
whose duty it is to protect the Government’s rev- 
enue in accordance with what it believes to be the 
true intent and meaning of the law. When the 
magnitude of its undertaking is considered, it must 
be admitted that the Bureau has performed its duty 
well. Regardless of its disposition to keep the de- 
preciation and obsolescence deductions down to a 
minimum, instances may be cited where allowances 
substantially in excess of 2 per cent have been al- 
lowed. In a few cases deductions for depreciation 
and obsolescence at rates as high as 4 per cent 
and 5 per cent have been allowed. In these cases, 
however, it was shown that, because of the char- 
acter of their surroundings or of their interior con- 
struction, the useful life in the business of the 
buildings was practically at an end and that the 
only reason why they were not abandoned was that 
it was economically unsound and unwise to do so, 
in that there remained in them too much unextin- 
guished cost to be absorbed or to be added to the 
cost of a new building. Generally speaking, the 
Bureau of Internal Revenue has been fair in its 
allowance of depreciation deductions. Where, upon 
proper showing, an allowance in excess of what 
may be termed normal depreciation, may be neces- 
sary to cover the loss, such excess has been allowed. 
At best a reasonable allowance for depreciation (in- 
cluding obsolescence) is more or less an estimate. 
It cannot be determined with exactness and can 
only be approximated in the light of the best in- 
formation obtainable both as to the present and the 
future condition of the property. 

As an evidence of the foregoing, the first para- 
graph of the opinion of the Board of Tax Appeals 
in the case of Gardner Governor Co. v. Commissioner 
of Internal Revenue, reported in 5 U. S. B. T. A. 73 
(C. C. H. 1792) is quoted: 
(Continued on page 229) 
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ONSIDERATION of the prospective revision of the Fed- 

eral income tax laws took a prominent place at the recent 
meeting in Washington of the Chamber of Commerce of the 
United States. Resolutions were adopted which show that the 
Chamber has not been influenced by some of the misleading 
statements which have been made in public statements regard- 
ing the effects of the income tax. 

There has been a tendency to view with at least affected 
alarm the fact that the trend in expenditures by states and 
municipalities has gone up since the World War while Fed- 
eral expenditures have gone down. It would be just about as 
logical to impugn the phenomenon that a balloon when released 
goes up because an iron ball when dropped goes down. 

During the World War, particularly after the entrance of 
the United States into the conflict, most states suspended all 
activities that could be deferred in order that the energies and 
resources of the Nation might most effectively be devoted to 
the most urgent business at the time—that of winning the war. 
To say that there is something wrong because state expendi- 
tures have gone up and Federal expenditures have gone down 
since the war is to ignore an obvious dissimilarity of circum- 
stances in each case. 

Much of the complaint about taxes when the complainant is 
not directly affected appears to be based on the presumption 
that the process of taxation is somehow wholly destructive of 
wealth. Certainly, for the time being at any rate, tax outlay 
reduces the resources of the individual taxpayer. But revenue 
raised by taxation is not thrown into the ocean. Taxation rep- 
resents primarily a change of ownership of wealth. A consid- 
eration often overlooked is that public expenditures are seldom 
made so as to set up capital machinery which will compete 
with business in production of goods for the market. 

In their book entitled “Profits,” William Trufant Foster 
and Waddill Catchings, have the following to say relative to 
the effect of public expenditures: “* * * During the years 
1920-25, several billion dollars were disbursed by the -Federal 
Government, by states, by countries, by cities, in unproductive 
enterprises. The result was to turn over several billion dol- 
lars to consumers without in the process adding appreciably to 
the stocks in consumers’ markets. For the billions that were 
spent for roads, sewers, municipal buildings and the like were 
not used as otherwise they might have been used, to increase 
the supply of shoes, pianos and tires. Had the amount of 
money spent in production of consumers’ goods during the 
years 1921-25 been as high as usual, in relation to the amount 
spent in public works, the problem of sustaining business would 
have been more serious. Instead of moderate declines, there 
might have been a collapse. " 

“Although taxes may thus check the growth of output, when 
output is overreaching the possible market, increased taxes 
are nevertheless objectionable. They are objectionable mainly 
because the right remedy is not smaller production but larger 
income. Moreover, increased taxes entail evils of their own; 
for since the people collectively spend their money more waste- 
fully than they do individually, a large increase of govern- 
ment initiative and responsibility at the expense of individual 
initiative and responsibility is economically harmful. Society 
therefore, should devise better methods of dealing with the 
problem of deficient consumer demand than constant increases 
in public expenditures.” 

Measures taken to encourage more business-like methods in 
handling of public funds are constructive and agencies such as 


1Page 347: Book published by Houghton Mifflin Company. 
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the Chamber of Commerce of the United States can render a 
great public service in discouraging waste. As to whether 
programs for improved roads, necessary public buildings, 
schools, penal and charitable institutions, provision for police 
control, administration of law, preservation of public health 
and safety etc., should be curtailed merely to reduce state and 


municipal taxes is a question that cannot be fairly considered 
in generalities. 


RESOLUTIONS adopted at the Fifteenth Annual Meet- 
ing of the Chamber of Commerce of the United States 
held in Washington, May 3-5, covered a wide range of sub- 
jects, including the Mississippi Valley flood situation, agricul- 
ture, merchant marine policy, foreign trade relations, legal 
procedure, street and highway safety, immigration, insurance 
supervision and regulation, Federal health activities, highway 
bridges, revision of postal rates. The text of the resolutions 
pertaining to taxation follow: 


Federal Taxation 


“A proper fiscal policy requires that Federal revenues and 
expenditures should substantially balance. Surpluses so large 
as those realized by the Federal Government in recent years 
necessarily mean that there is being taken from taxpayers more 


than is necessary to meet the current expenses of the govern- 
ment. 


“Retirement of the national debt is proceeding and in an 
orderly manner through the operation of a sinking fund and 
a sound policy of devoting to debt retirement the payments 
received from foreign governments on account of their debts. 
If more rapid retirement of the national debt should be deemed 
advisable definite provisions should be made for the amounts 
and they should be properly budgeted. 


“In view of the large surplus again accumulating in the Fed- 
eral treasury it is timely and appropriate to reaffirm the earlier 
declarations of the Chamber that the corporate income tax 
should be substantially reduced, that the Federal estate tax 
should be repealed and this source of revenue left to the states, 
and that the remaining war excise taxes on particular business 
should be abolished for the reason that the inequalities they 
involve are no longer warranted. 


“Both sound fiscal policy and equity to taxpayers require a 
reduction in the tax upon corporations. It is unsound for the 
Federal Government to rely upon one source for so large a 
part of its revenue as it is now obtaining from the corporation 
income tax. The result is that the government’s revenues are 
necessarily affected by changes in business conditions. The 
present rates of Federal tax upon corporate income are so 
high that they are inequitable in comparison with the rates 
upon individuals, unfair as an excessive indirect levy upon the 
great body of stockholders, and essentially unjust to business 
transacted in the corporate form, because of the weight of total 
taxes now accepted by Federal, state, and local governments. 


State and Local Taxation 


“Increases in state and local taxation have more than offset 
reductions in Federal taxation. Efficiency and economy in 
state and local governments are of direct concern to business 
men and their organizations. Local organizations of business 
men, because of the business experience in their membership, 
are in a position to exercise sound judgment in the solution 
of their fiscal problems. 

“Because of the opportunities for usefulness offered by ac- 
tivities in the field of state and local taxation, the National 
Chamber and its organization members should continue their 
active interest. In order that the benefits which accrue from 
cooperation may be realized the organization members are 
urged to take advantage of the facilities afforded by the Na- 
tional Chamber. 


Tax Administration 


“The law, rulings, and practices with respect to administra- 
tion of Federal taxes should now receive thorough revision. At 
every point administration should be systematized and simpli- 
fied. This reform is necessary in order that taxpayers may 
be free from uncertainty as to their taxes, delays in obtaining 
information, and the harassment that now frequently occurs. 
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Congressional Joint Committee 


“Congress has made provision for an investigation into the 
administrative features of the internal revenue system. It has 
created a Joint Committee and this Joint Committee now has 
the assistance both of its staff and of other expert advisors. 
We welcome the creation of this Joint Congressional Com- 
mittee and express our hope that its opportunity for usefulness 
in the public interest as well as in the interest of taxpayers 
may be fully developed. The Chamber urges that business 
men and their organizations place before the Congressional 
Committee the defects which they have found in the present 
law and its administration, and suggestions for improvement.” 





T? WHAT extent is it probable that the income tax laws 
will be simplified? This question is being revolved in many 
minds and the conclusions that one hears indicate that the 
problem has more than one answer. 


One student of taxation, after mentioning the fact that tax 
specialists, taxpayers, business organizations and various asso- 
ciations have been invited by the Joint Congressional Com- 
mittee on Internal Revenue Taxation to submit suggestions for 
modification of the present laws, sizes up the prospects some- 
thing like this. If Congress follows the advice of specialists 
and others experienced in tax administration who have the 
welfare of taxpayers at heart, the net result will be more 
refinements and a juster application of the tax system, but not 
greater simplification. The laws, according to this observer, 
can be greatly simplified only if taxpayers are willing to 
sacrifice nice discriminations of equity in tax assessment which 
are now provided. The Act of 1917 was a much simpler set 
of laws than the Revenue Act of 1926, but our spokesman 
submitted that the present law is far the more equitable and 
that taxpayers after all want improvement, not retrogression 
in tax legislation. According to his view, the complexity of 
the law has been greatly exaggerated. The motive in this oral 
discussion was not that of discouraging efforts toward simpli- 
fication, but rather a way of making the point that most of 
the so-called complexities of the law are not without justifica- 
tion. 


Comprehensive Opinion Rendered by 
Supreme Court in the Ludey Case 


HE decision of the Supreme Court in United 

States v. Charles A. Ludey, reversing the Court 
of Claims, established under the Acts prior to the 
Revenue Act of 1924, a rule for adjustment for deple- 
tion and depreciation in computing gain or loss upon 
the sale of property equivalent to that applied by the 
Revenue Act of 1926 upon the sale of property ac- 
quired after March 1, 1913. 

Specifically the Court held that in determining the 
gain or loss upon the sale of oil mining equipment and 
oil reserves in 1917, the cost thereof should be reduced 
by the aggregate amount of depreciation and depletion 
which the taxpayer was entitled to deduct in the years 
prior to sale, though not deducted on the returns for 
prior years, but should not be reduced by depreciation 
and depletion not deductible on the prior returns. 

Prior to the Revenue Act of 1924 there was no ex- 
press statutory provision relative to the reduction of 
cost or other basis by adjustment for depreciation and 
depletion sustained in computing gain or loss on the 
sale of capital assets. The Revenue Act of 1924 re- 
quired adjustment for only such items as had been 
previously “allowed” with respect to the property sold, 
but the Revenue Act of 1926 provides for such adjust- 
ment to the extent of depreciation and depletion allow- 
able. 

The opinion, rendered by Mr. Justice Brandeis, pro- 
vides an unusually clear exposition of the principles 








June, 1927 






underlying allowances for depreciation and depletion. 
Extracts from the opinion follow: 


The Court of Claims did not consider whether ordinarily de- 
ductions for depreciation and for depletion. from the original 
cost would be proper in determining whether there had been a 
profit on a sale of property. It held that no deduction from 
original cost should be made here because of the nature of oil 
mining properties. The deduction for depletion was in its opin- 
ion, wrong, because oil properties are in essence merely the right 
to extract from controlled land such oil as the owner of the 
right can find and reduce to possession; because the existence of 
oil in any parcel of land is dependent upon the movement 
which the oil makes from time to time under the surface; and 
because whether there is oil in place which can be reduced to 
possession, and if so, how much, cannot be definitely deter- 
mined. It held that, in the case at bar, the right to explore for 
and take out oil may actually have been more valuable at the 
time of the sale than at the time of the purchase; and that, for 
this reason, the removal of the oil by plaintiff during the years 
of operation cannot be said to have depleted the capital. It 
held that the depreciation was not deductible, because wear and 
tear of equipment was an expense or incident of the business. 


We are of opinion that the revenue acts should be construed 
as requiring deductions for both depreciation and depletion 
when determining the original costs of oil properties sold. 
Congress, in providing that the basis for determining gain or 
loss should be the cost of the 1913 value, was not attempting 
to provide an exclusive formula for the computation.1 The 
depreciation charge permitted as a deduction from the gross 
income in determining the taxable income of a business for 
any year represents the reduction, during the year, of the capi- 
tal assets through wear and tear of the plant used. The 
amount of the allowance for depreciation is the sum which 
should be set aside for the taxable year, in order that, at the 
end of the useful life of the plant in the business, the aggregate 
of the sums set aside will (with the salvage value) suffice to 
provide an amount equal to the original cost. The theory 
underlying this allowance for depreciation is that by using up 
the plant a gradual sale is made of it. The depreciation 
charged is the measure of the cost of the part which has been 
sold. When the plant is disposed of after years of use, the 
thing then sold is not the whole thing originally acquired. The 
amount of the depreciation must be deducted from the original 
cost of the whole in order to determine the cost of that dis- 
posed of in the final sale of properties.2 Any other construc- 
tion would permit a double deduction for the loss of the same 
capital assets. 


Such being the rule applicable to manufacturing and mer- 
cantile businesses, no good reason appears why the business of 
mining should be treated differently. The reasons urged for 
refusing. to apply the rule specifically to oil mining properties 
seem to us unsound. If the equipment had been used by its 
owner on the oil properties owned by another, it would hardly 
be contended that the depreciation through wear and tear re- 
sulting from its use should be ignored in determining, on a sale 
of the equipment, whether its owner had made a gain or a loss. 


The fact that the equipment sold is owned by the person who 
owned the mining rights, like the fact that it is used in one 
class of mining rather than in another, may have an important 
bearing both upon the price realized on the sale and upon the 
rate of depreciation which should be allowed; but these facts 
cannot affect the question whether the part which has been 
theretofore consumed by use shall be ignored in determining 
whether a sale of what remains has resulted in a loss or a gain. 


The depletion charge permitted as a deduction from the 
gross income in determining the taxable income of mines for 
any year represents the reduction in the mineral contents of the 
reserves from which the product is taken. The reserves are 


1See Appeal of Even Realty Co., 1 B. T. A. 355. Compare Ap- 
peal of Steiner Coal Co., 1 B. T. A. 821; Appeal of W. W. Carter 
Co., 1 B. T. A. 849; Appeal of Keighley Mfg. Co., 2 B. T. A. 10. 

2Under regulations of the Bureau the amount of the year’s de- 
preciation is required to be fixed in accordance with a reasonably 
consistent plan; and it must, in order to be allowed, have been 
entered on the books of the business either as a deduction from 
the book value of the plant or as a credit to a depreciation re- 
serve account. See Regulations 33 Revised, Art. 159; Regulations 
45, Art. 169; Regulations 62, Art. 169: Regulations 65, Art. 169; 
Regulations 69, Art. 169. In either event it would be reflected in 
the annual balance sheet. After the total of such credits equals 
the original cost no further deduction is allowed. 
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recognized as wasting assets. The depletion affected by opera- 
tion is likened to the using up of raw material in making the 
product of a manufacturing establishment. As the cost of the 
raw material must be deducted from the gross income before 
the net income can be‘determined, so the estimated cost of the 
part of the reserve used up is allowed. The fact that the 
reserve is hidden from sight presents difficulties in making an 
estimate of the amount of the deposits. The actual quantity 
can rarely be measured. It must be approximated. And be- 
cause the quantity originally in the reserve is not actually 
known the percentage of the whole withdrawn in any year, and 
hence the appropriate depletion charge, is necessarily a rough 
estimate. But Congress concluded, in the light of experience, 
that it was better to act upon a rough estimate than to ignore 
the. fact of depletion. 


The Corporation Tax Law of 1909 had failed to provide for 
any deduction on account of the depletion of mineral reserves. 
Stratton’s Independence v. Howbert, 231 U. S. 399; von Baum- 
bach v. Sargant Land Co., 242 U. S. 503; United States v. 
Biwabik Mining Co., 247 U. S. 116; Goldfield Consolidated 
Mines Co. v. Scott, 247 U. S. 126. The resulting hardship to 
operators of mines induced Congress to make provision in the 
Revenue Law of 1913 and all later Acts for some deduction 
on account of depletion in determining the amount of the tax- 
able income from mines.* It is not lightly to be assumed that 
Congress intended the fact to be ignored in determining whether 
there was a loss or a gain on a sale of the mining properties. 
The proviso limiting the amount of the deduction for depletion 
to the amount of the capital invested shows that the deduction 
is to be regarded as a return of capital, not as a special bonus 
for enterprise and willingness to assume risks. It is argued that, 
because oil is a fugacious mineral, it cannot be known that the 
reserve has been diminished by the operation of wells. Per- 
haps some oil land may be discovered which, like the Widow’s 
cruse, will afford an inexhaustible supply of oil. 


But the common experience of man has been that oil wells, 
and the territory in which they are sunk, become exhausted in 
time. Congress in providing for the deduction for depletion 
of oil wells acted on that experience. Compare Lynch v. 
Alworth-Stephens Co., 267 U. S. 364. In essence, the deduc- 
tion for depletion does not differ from the deduction for 
depreciation. 


The Court of Claims erred in holding that no deduction 
should be made from the original cost on account of deprecia- 
tion and depletion; but it does not follow that the amount 
deducted by the Commissioner was the correct one. The aggre- 
gate for depreciation and depletion claimed by Ludey in the 
income tax returns for the years 1913, 1914, 1915 and 1916, 
and allowed, was only $5,156. He insists that more cannot be 
deducted from the original cost in making the return for 1917. 
The contention is unsound. The amount of the gain on the 
sale is not dependent on the amount claimed in earlier years. 
If in any year he has failed to claim, or has been denied, the 
amount to which he-was entitled, rectification of the error must 
be sought through a review of the action of the Bureau for 
that year. He cannot choose the year in which he will take a 
reduction. On the other hand, we cannot accept the Govern- 
ment’s contention that the full amount of depreciation and 
depletion sustained, whether allowable by law as a deduction 
from gross income in past years or not, must be deducted from 
cost in ascertaining gain or loss. Congress doubtless intended 
that the deduction to be made from the original cost should be 
the aggregate amount which the taxpayer was entitled to 
deduct in the several years. 

The findings do not enable us to determine what the aggre- 
gate is. The sale included several properties purchased at dif- 
ferent times. The deduction allowable in the several years for 
each of the properties is not found. Under the Act of 1913 
the full amount of the depletion was not necessarily deductible. 
In order that the amount of the gain in 1917 may be deter- 
mined in the light of such facts, the case is remanded for fur- 
ther proceedings in accordance with this opinion. 

Reversed 


*‘The Bureau requires that taxpayers claiming depletion deduc- 
tions shall keep a ledger account in which deductions claimed are 
credited against the cost of the property, or that a depletion 
reserve account be set up. See Regulations 33 Revised, Art. 171, 
172; Regulations 45, Art. 216; Regulations 62, Art. 216; Regula- 
tions 65, Art. 217; Regulations 69, Art. 217. 
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Procedure With Respect to Claims of 
Exemption From Tax Under Section 231 


HE Income Tax Unit has issued the following 
mimeograph relative to procedure in appeals where 
corporations and other organizations claiming exemp- 
tion under Section 231 of the Revenue Acts of 1926 
and prior acts have met with an adverse ruling: 
Attention is invited to Articles 511 of Regulations 69, 65, 
62, and 45, which contain a statement of the information re- 
quired by the Bureau in determining whether an organiza- 
tion is exempt from tax under Section 231 of the Revenue 
Act of 1926 and the corresponding provisions of the prior 
revenue acts. In order that a correct determination of the 
status of the organization seeking exemption may be made, 


it is essential that the information called for in Article 511 
be furnished. 


Where, upon consideration of all the evidence presented 
covering the status of an organization under Section 231, 
the Income Tax Unit has rendered an adverse ruling, the 
case, when requested by the applicant, will be referred to 
the General Counsel for review. An opportunity thereupon 
will be afforded the applicant for a hearing before the office 
of the General Counsel, if in the opinion of the General 
Counsel such a hearing is necessary to determine the status 
of the organization. The request for such review must be 
accompanied by all the additional statements of fact and 
arguments relied upon in support of the organization’s claim 
for exemption, and addressed to the Commissioner of In- 
ternal Revenue, attention of Rules and Regulations Section, 
Income Tax Unit. The statements of fact must be sworn 
to by a principal officer of the organization. All the evi- 
dence and arguments in substantiation of the appellant’s 
claim for exemption must be submitted to and considered 
by the Income Tax Unit before the case will be referred to 
the General Counsel.—Mim. 3537. 


State Privilege Tax on Commodities Before 
Entering Interstate Commerce Held Valid 


HE privilege tax law enacted by the West Virginia 

legislature in the 1925 session was held valid by 
the United States Supreme Court in Hope Natural Gas 
Company v. Grant P. Hall, State Tax Commissioner of 
West Virginia, et al., in so far as the tax imposed is 
based on the value of the commodity within the state 
and before it enters interstate commerce. 

The tax is levied on persons engaged in the business 
of mining and producing for sale, profit or use, any 
coal, oil, natural gas, limestone, sand or other mineral 
product, or felling and producing lumber. The amount 
of the tax is based on gross receipts and the measure 
of the tax is the value of the entire production in the 
state, regardless of the place of sale or the fact that 
deliveries may be made to points outside the state. 

It was the contention of the plaintiffs in the case that 
since a large part of the business which the state 
tax affected was with Pennsylvania and Ohio the law 
was unconstitutional because it imposed a burden on 
interstate commerce. 


Large Decrease in Receipts From Federal 
Estate and Miscellaneous Tax Levies 


EDERAL tax receipts from the levy on estates 
of decedents were less by $16,309,000 and the total 
receipts from taxes on automobiles and motorcycles 
was only slightly more than half as large in the first 
nine months of the current fiscal year as in the cor- 
responding nine months of the last fiscal year, accord- 
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ing to statistics made public by the Bureau of Internal 
Revenue, Department of the Treasury. 

The Bureau’s tabulated statement of receipts from 
these two sources by states shows a total of $81,092,- 
239.02 in taxes on estates as compared with $97,401,- 
301.90 for the nine months which ended April 1, 1926. 
From the taxes on automobiles and motorcycles, the re- 
ceipts for the nine months ending April 1, last, were 
$46,921,222.12. In the same nine months of the fiscal 
year, 1926, the receipts were $88,104,163.30. 

Collections from automobiles and estate taxes for 
the full fiscal years 1923-1926 have been as follows: 


Year Automobiles Estate Tax 
BY? lg. Vacs ero bec. bee $ 92,736,580 $126,705,206 
Brae ot, ahs ala cbiau Reman 112,870,536 102,966,761 
BI vi cazses arent tat oa ald Secor aot 94,141,549 101,421,766 
BN AL ies ate ean 113,133,245 116,041,036 


Amendments of Treasury Regulations 


RTICLE 1524 of Regulations 45 (1920 edition 

and Article 1524 of Regulation have been 
amended! by the elimination of the fourth and fifth 
sentences and the substitution therefore of a new sen- 
tence to read as follows: 

Art. 1524. Personal service corporation: certain corporations 
excluded.—The following classes of corporations are expressly 
excluded from classification as personal service corporations: 
(a) foreign corporations; (b) corporations 50 per cent or more 
of whose gross income consists of gains, profits, or income de- 
rived from trading as a principal; and (c) corporations 50 per 
cent or more of whose gross income consists of gains, profits, 


'T. D. 4016: VI-19-3227. 
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commissions, or other income derived from a Government con- 
tract or contracts made between April 6, 1917, and November 
11, 1918, inclusive. See Article 1510. A corporation is not a 
personal service corporation merely because less than 50 per 
cent of its gross income was derived from trading as a principal 
or from Government contracts. A corporation can not be con- 
sidered a personal service corporation when another corporation 
is one of its principal owners or stockholders. 

Article 632 of Regulations 62 has been amended? 
to read as follows: 


Personal service corporations, being exempt from income tax 
under Section 231 (14) of the statute for the period prior to 
January 1, 1922, can not, prior to that date, be affiliated with 
another corporation or corporations for the purpose of filing 
consolidated returns. 


27T. D. 4017: VI-19-3228. 


Court Decision Briefs 


Collection of Taxes.—Taxes due from a defunct corpora- 
tion for 1918, paid under protest by a partnership, the ad- 
mitted successor and transferee of the dissolved company, 
were held on the record properly assessed against and col- 
lected from the partnership under the trust fund doctrine, 
although the claim against the corporation had not first been 
reduced to judgment.—Dist. Court, E. D. of Louisiana, New 
Orleans Div., in Dreyfuss Dry Goods Company v. D. Arthur 
Lines, Collecior. 


Expenditures, “Ordinary and WNecessary.”—Salary in- 
creases of more than 386 per cent to three officers of a close 
corporation, for the years 1916, 1917 and 1918, were held 
properly reduced by the Commissioner as not constituting 
an “ordinary and necessary expenditure” under the 1916 
Act, nor as within the meaning of “reasonable salary” con- 
templated by the 1918 Act.—Court of Claims of the United 
States in The Seinsheimer Paper Company v. United States. 
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A liability, representing the difference between a public 
service rate charged and a stipulated contract rate paid, ac- 
crued in a lump sum for 1919, pending a decision in a test 
case to determine the validity of the increased public serv- 
ice rate to which suit taxpayer was not a party, was held 
a deductible expense under Sec. 214 (a) of the 1918 Act to 
a taxpayer on the accrual basis——Court of Claims of the 
United States in Pittsburgh Hotels Company, a Corporation, 
v. The United States. 


Income from Trusts.—The tax upon income accumulated 
under a trust provision in a will, which trust, by court or- 
der, was later declared void and the fund and its accumula- 
tion found to be the property of the heirs, should be.assessed 
upon the individual shares of the beneficiaries and not upon 
the estate in gross, under the Acts of 1916 and 1917.—U. S. 
Circuit Court of Appeals, Third Circuit, in error to U. S. 
Dist. Court, E. D., Penn., in McCaughn, Collector, v. Girard 
Trust Co., Trustee Under the Will of John J. Emery, Deceased. 





The entire net income of a trust which under the terms 
of the agreement was to be paid to the*grantor “as often 
as requested” was held taxable to such beneficiary under 
Sec. 219 (d) of the 1918 Act, although only a part thereof 
was actually paid to such beneficiary, since the beneficiary 
alone had the disposition of the net income, and the trustees 
were without authority to refuse to pay it to him upon his 
request. —Court of Claims of the United States, in Edward 
T. Esty, Executor of Will of George I. Alden, Deceased, v. 
United States. 

A loss of an American company represented by the amount 
of its investment in a subsidiary German corporation was 
sustained and was deductible in 1918 when the entire prop- 
erty of the German corporation was seized by the German 
government as enemy property.—Supreme Court of the 
United States in United States v. S. S. White Dental Manu- 
facturing Co. of Pennsylvania. 


Petitions To Board of Tax Appeals.—A petition to the 
Board of Tax Appeals for redetermination of a deficiency 
filed within the statutory period may not be denied because 
not accompanied by the $10 filing fee imposed by the Board, 
as authorized under Sec. 904, Act of 1926.—United States 
Circuit Court of Appeals, Third Circuit, in John H. Weaver 
v. Blair, Commissioner. 


Property Transfers.—The transfer, pursuant to an irre- 
vocable ante-nuptial agreement, of property to a trustee, to 
pay the income thereof to his intended wife for life or re- 
marriage, with power of appointment by will in certain 
events, and the surrender by the wife of her inchoate rights 
of dower, was held to be a “bona fide sale for a fair con- 
sideration or money’s worth,” within the meaning of Sec. 
402 (c), Act of 1918, the sum so held constituting no part of 
the gross estate of the husband upon his death—United 
States Circuit Court of Appeals, Third Circuit, in McCaughn, 
Collector, v. Charles Carver, Executor. 


Special Assessment.—A court has no authority to com- 
pute taxes under Sections 327 and 328, of the 1918 Act, 
except, perhaps, when reviewing a computation thereunder 
by the Commissioner, and a demurrer will be sustained to a 
petition under these sections for recovery of taxes assessed 
under Section 301 of the Act.—Court of Claims of the 
United States in Williamsport Wire Rope Company v. United 
States. The opinion says in part: 

“Sections 327 and 328 of the statute point out the method 
to be pursued in special assessment. In his office, and 
available to him, are the facts, the records, voluminous and 
important, and upon which the Commissioner relies in mak- 
ing comparisons with representative corporations engaged 
in a like trade or business, and upon no possible hypothesis 
has the court any means of knowing, in the absence of an 
official computation by the Commissioner, what the amount 
of the plaintiff’s tax would be under the conditions set forth 
in the law. Until the Commissioner has acted, and the 
record of his action is before the court, we are powerless. to 
determine that he should have done something which under 
the law he positively refuses to do.” 


Statute of Limitations.—The Statute of Limitations may 
not be pleaded in a suit for refund of taxes, if the claim for 
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refund, upon which the suit is based, did not submit that 
issue to the Commissioner.—Dist. Court, E. D. of Louisiana, 
New Orleans: Div., in Dreyfuss Dry Goods Company v. D. 
Arthur Lines, Collector. 





Assessment of taxes for the calendar year for 1919 made 
on December 1, 1924, and suit for collection thereof in- 
stituted on November 28, 1925, were assessed and instituted 
within the time prescribed by Section 277 (2) and 278 (d) 
of the 1924 Act.—United States Circuit Court of Appeals, 
Fifth Circuit, in United States of America v. Robert L. Cook 
and Daniel H. Christman. 


Transferred Assets, Taxability of—(1) Section 280 of 
the 1926 Act, which provides that the Commissioner shall, 
in the same manner as in a case of a deficiency in a tax, 
determine, assess and collect the liability at law and in 
equity of a transferee of property of a taxpayer for a tax 
imposed upon the taxpayer, was held unconstitutional as a 
denial of due process of law and as violative of the con- 
stitutional provisions vesting judicial powers only in the 
courts. 


(2) An injunction will lie to enjoin the collection by dis- 
traint of taxes assessed against a transferee of property of 
a taxpayer, as the liability if any, of such transferee is not a 
tax within the meaning of Section 3224 of the Revised Stat- 
utes.—District Court, W. D., Kentucky, in Owensboro 
Ditcher & Grader Company v. Robert H. Lucas, Collector. 


Significant Decisions of the Board of 
Tax Appeals 


Bad Debt Allowances.—The loss resulting to a creditor, 
where the debtor, a corporation, assigns all its assets to the 
creditor and then dissolves, is measured by the excess of the 
debt over the value of the assets and is sustained at the time 
of the assignment, and where the creditor in a subsequent 
year sells the last of the assets assigned, he is not entitled 
to a deduction in that year for a bad debt measured by the 
difference between the debt and the amount realized from 
the sale of the assets.—Kansas City Pump Co. v. Commis- 
stoner, Dec. 2373. 





No entry was made on the books of account charging off 
an amount due from a citizen and resident of an enemy 
country due to the belief of the petitioner that to make such 
an entry would be to extend credit to such enemy in viola- 
tion of law. Such account was eliminated from the balance 
sheet and from credit statements. Held, that under a rea- 
sonable construction of the Revenue Act such debt had 
been charged off.—George H. Fraser v. Commissioner, Dec. 
2388. 


Business Expense.—Amounts expended by petitioner, a 
professor of chemistry and a member of the faculty of the 
University of Pittsburgh, in connection with the carrying on 
of his profession, in attending scientific meetings and con- 
ventions, constitute an ordinary and business expense.— 
Alexander Silverman v. Commissioner. Dec. 2463. 


Deductions from Gross Income.—The amount of damages 
for breach of contract awarded by judgment of a lower 
court is not deductible in determining net income when the 
judgment is appealed from until the decision of the Appel- 
late Court. Until affirmed the liability is contingent. 
—Farmers National Bank of Rome, N. Y., Executor, v. Com- 
misstoner, Dec. 2386. 





Contributions to an organization having for its purpose 
the gathering of statistics on imports and in keeping manu- 
facturers advised of the tariff legislation, and to an organi- 
zation having for its purpose the prevention of labor troubles 
were proper deductions from gross income as ordinary and 
necessary business expenses.—Richmond Hosiery Mulls v. 
Commissioner, Dec. 2438. 





Transfer taxes assessed under the laws of Pennsylvania 
against the estate of a decedent, which were paid by the 
executor and by him deducted from the shares of certain 
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selling and to the quality of your Liberty Stor- 
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you sent us recently to a very strenuous test in 
competition with our former storage box, and 
we are frank to admit that it proved superior 
by a large margin and costs less than half the 
price of our previous standards.’”’—National Spun 
Silk Co., Inc., New York. 
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beneficiaries of the estate, are not deductible by the bene- 
ficiaries under the provisions of Section 214 (a) (3) of the 
Revenue Act of 1921.—Katherine Davis v. Commissioner, 
Dec. 2414. 


Estate Tax.—(1) On December 31, 1919, the decedent and 
her two brothers and a sister each owning one-fourth of the 
common stock of a coal-mining company transferred their 
respective shares of stock to trustees to hold under the 
terms of a declaration of trust whereby the trustees were to 
pav the income to the creators of the trust with rights cver 
to the survivors upon the death of any beneficiary. Held, 
that the value at the date of death of the interest of the 
decedent in the trust estate was properly included in the 
gross estate under Section 402 (c) of the Revenue Act of 
1921. 


* 
(2) On March 31, 1920, the decedent assigned a one-sixth 
interest in the trust property to a brother and another one- 
sixth interest to a niece; each assignment being for the 
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Manual Free! 
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joint lives of assignor and assignee. Held, that the value 
of the interests assigned were improperly included in the 
gross estate.—A ppeal of James Duggan, Executor, Dec. 2410. 


Income from Partnerships, Taxation of.—Under Section 
207 (b), Revenue Act of 1924, the normal taxes and sur- 
taxes on income received by a partner during his calendar 
year 1924 from a partnership reporting on a fiscal year basis, 
are computed by treating the whole of such income as in- 
come for a single year, 1924, by applying the lower 1924 
rates to that fraction of such income (plus income from 
other sources, less deductions and credits) apportionable to 
1924, and by applying to the remainder of such income the 
rates designated by the next higher brackets of the 1923 
schedule, the “next higher brackets” being interpreted to 
mean that the 1923 rates begin on the income scale where 
the lower rates of 1924 are terminated by the apportion- 
ment of the remainder of the income to the 1923 rates.— 
Walter A. DeCamp v. Commissioner, Dec. 2367. 





The petitioner and his wife, prior to their marriage on 
April 9, 1919, formed a business partnership in Michigan, 
each contributing property and services, and in the profits 
of which partnership they were to share equally. The busi- 
ness was conducted in the same manner after marriage, as 
before. The income arising during the period April 9, 1919, 
to December 31, 1923, from the business, was taxed all to 
the husband, the petitioner. Held, that one-half of the in- 
come was the property and income of the wife and should 
not have been included in petitioner’s income.—L. F. Sunlin 
v. Commissioner, Dec. 2440. 





Prior to March 1, 1913, petitioners rendered services to a 
corporation as its officers. It was at all times understood 
that salaries were to be paid for such services, but the 
amount thereof, was not determined until 1920. In 1920 
petitioners received full payment for all salaries earned from 
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Unusual Features of 
This New Account- 
ants’ Manual 


—Outlines complete ac- 
counting systems of rep- 
resentative businesses 


—Gives you system facts 
immediately — just when 
you want them 


—Analyzes the fundamen- 
tal types of accounting 
systems 

—Shows how to adapt the 
systems outlined to fit 
your own problems 


—Built around actual situ- 
ations from actual busi- 
nesses 


—Summarizes conveniently 
the principles that apply 


—Shows how things are 
done in business rather 
than how they should be 
done 


—Gives you the forms that 
each system needs 


—Provides hundreds of 
ideas that you can use 
in developing systems 


+48 


554 pages. Illustrated with 
109 practical forms and nu- 
merous additional tabula- 
tions. Carefully cross-in- 
dexed. 
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Shows Just What System Is Best 







For This Business or That Business— 
And Gives You a Working Model to Fit 


“Accounting Systems: Principles 


and Problems of Installation” 


By GEORGE ESBENNETT, LL.M., C. P. A. 


Professor of Accounting, College of Business 
Administration, Syracuse University 


HAT you want and need, when working on a system problem for a client, 
is a brief, clear cut yet comprehensive pattern around which to build your 


system. 


You realize, of course, that it is highly important that you design 


the system that is best adapted to his particular business—and that it is much 
easier and quicker to do so when you can consult with someone who has been over 
the ground before you. That’s why Accounting Systens will help you. 

As a practicing accountant you recognize at once the value of the other man’s 
experience. You know that it pays to know “the inside” of the systems that other 
companies use. It pays you because it means wider experience at your disposal, a 
knowledge of systems that insures quicker judgment, speeds up production, reduces 


guesswork. 


Gives You a Thousand Tested 
Ideas That Make Systems 
Effective 


Here are a thousand-and-one facts that will 
crystallize your own ideas on your problem: 
ideas on record expansion and contraction, 
stores and purchasing, sales control, cost- 
account methods, auditing schemes, plant 
arrangement, retailing, manufacturing, and 
so on. You not only have a complete ex- 
planation of the theory and practice in the 
operation of accounting systems but also 
actual, model systems for a variety of busi- 
nesses, including tested forms, blanks and 
record sheets. Accounting System is a book 
to be used as a real tool of effective system 
planning. 


Now You Can Prepare Ap- 
propriate Systems Easier 


and Faster 
Nothing quite like this book has ever been 
written before. It is really a manual for 
the system accountant. Throughout, 4ccount- 
ing Systems pays particular attention to 
efficient departmental organization; gives 
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A. W. Shaw Company 


Cass, Huron and Erie Streets, Chicago. 


Please send me, on approval, George E. Bennett’s “Accounting Systems: 
Principles 


Within five days after its receipt, I’ll send you $7.50, plus few cents for 
mailing charge, or return the book. 
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sound explanations of the use of record 
books; shows how each book should be han- 
dled. Correct ways of applying cash re- 
ceipts, the distribution of selling and ad- 
ministrative expenses against sales, internal 
check methods; the elements in determining 
costs of operation—all are carefully ex- 
plained—and in so readable a fashion that 
you can quickly check up your methods 
against those described. Then, too, labor, 
material, overhead, completed orders, com- 
missions, distribution of expense and so on, 
are given careful consideration. The whole 
field of business is covered. 

A unique feature of this unusual book are 
the numerous procedure charts and charts 
of accounts that are given. Their effective 
presentation of methods of symbolization, 
exhaustive classification, detailed account 
definitions, and debit and credit instructions 
are worth the price of the book alone. You 
cannot afford to be without them. 


Will You Examine This Sys- 
tem Manual—If We Send 
It on Approval? 


So confident are we that this new book will 
open up an unusual fund of profitable sys- 
tem ideas, we are glad to ship it on ap- 
proval. You need send no money now. 
Simply return the handy examination cou- 
pon. The book will go forward to you for 
five days’ free examination. Look it over 
carefully. If entirely satisfied, remit accord- 
ing to the terms on the coupon. Otherwise 
return the book. Could an offer be fairer? 


Why not take advantage of this 
special offer and mail the coupon 
today—now! 


Published by 


A. W. SHAW COMPANY 


Cass, Huron and Erie Streets 
CHICAGO 
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1903 until January 1, 1920. Held, that the amounts so re- 
ceived, which represented salaries earned prior to March 1, 
1913, were income in 1920.—Edward S. Jones v. Commis- 
sioner, Dec. 2400. 

Income from Trusts.—(1) Distributions made to petition- 
ers as beneficiaries under trusts, the income of which con- 
sisted of royalties from mining properties, held to be income 
and taxable to the life beneficiaries. 


(2) Beneficiaries under the trusts held not entitled to de- 


) pletion on account of removal of ore from properties form- 
} ing a part of the corpus of the trusts.—Arthur R. Fleming 


v. Commissioner, Dec. 2368. 


Invested Capital, Determination of—License agreements 
for the use of patents are intangible property. The right 


| to receive royalties thereunder is likewise intangible prop- 
) erty and when paid into a corporation for a nominal consid- 
) eration can not be included in invested capital under Section 
) 236 (a) (3) of the Revenue Act of 1918—Appeal of J. M. 
> and M. S. Browning Company, Dec. 2363. 





Where a corporation acquired without cost in 1919 a con- 
tract for the hire of convict labor, held, that the value, if 
any, of such contract may not be included in invested capi- 
tal. Held, further, that the evidence does not warrant a 
finding that the contract had a value at the date of acquisi- 
tion, the exhaustion of which may be spread over the life 
of the contract and an aliquot part of which may be de- 
ducted from gross income in income-tax returns.—Kleeson 


| Company v. Commissioner, Dec. 2433. 


_ Jurisdiction of the Board.—Jeopardy assessment was made 
in 1925 pursuant to the Revenue Act of 1924. Petitioner 


) filed a claim in abatement which was accepted without 


bond. After consideration of the claim the Commissioner, 


; on October 20, 1926, mailed a statutory deficiency notice 


advising petitioner of the rejection in part and the allow- 
ance in part of its claim in abatement. Held, the Board has 
jurisdiction in the premises.—White Oak Gasoline Company 
v. Commissioner, Dec. 2372. 
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Inventory Valuation.—An inventory on basis of the lower 
of cost or market is not sufficiently proved by evidence that, 
in the judgment of certain witnesses in the business based 
on their experience, the valuation represents market value.— 
Harry P. True v. Commissioner, Dec. 2403. 


Losses, Deductible.—The petitioner in the year 1916 took 
out a policy of insurance on the lives of certain of its offi- 
cers. In the years 1916 to 1919, inclusive, it paid premiums 
on the policy in the amount of $11,178.50, which it capi- 
talized on its books, and in the year 1920 it surrendered the 
policy for $6,647, the amount of its cash surrender value. 
In its income and profits-tax return for the year 1920 the 
petitioner deducted as a loss the difference between the total 
amount of premiums paid and the cash surrender value of 
the policy. Held, that the petitioner sustained no loss on 
the surrender of the policy and that the deduction claimed 
was properly disallowed.—Appeal of Standard Brewing Co., 
Dec. 2381. 


(1) A loss deduction on account of abandonment, due to 
a change in business conditions, of a building in the use 
for which it was specially designed, and its devotion to a 
radically different use requiring costly alterations, allowed, 
in the year it was abandoned, the loss being measured by 
the difference between the depreciation value and the resid- 
ual value. 


Leaseholds, Exhaustion of.—Deductions for exhaustion 
of the value of a leasehold, acquired by way of paid-in sur- 
plus, should be allowed at reasonable rates and considered 
in the computation of the tax liability—-Opperman Coal 
Company v. Commissioner, Dec. 2439. 

Non-taxable Income.—General or compensatory damages 
received by way of settlement for injury to personal reputa- 
tion and health caused by defamatory statements constitut- 
ing libel or slander are not income.—C. A. Hawkins v. Com- 
missioner, Dec. 2390. 





Bonds were issued at a premium prior to the taxable year 
and were outstanding at its close. The Commissioner in- 
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It is no longer necessary for accountants to spend 
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The figure you want will be at the point of 
your pencil with “UNEXPIRED INSURANCE 
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An additional feature of the tables is a simple 
calendar for finding quickly the number of days 
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cluded a pro rata portion of such premium, based upon the 
life of the bonds, in income of the taxable year. Held, that 
no part of such premium is income for the taxable year.— 
Old Colony Railroad Company v. Commissioner, Dec. 2393. 

Obsolescence Allowances.—A brewing corporation lost 
much of the value of its tangibles and all the value of in- 
tangibles as a result of national prohibition legislation. 
Held, that the obsolescence of tangibles so sustained is de- 
ductible from gross income when proved as to amounts and 
properly allocated as to time, and that obsolescence of its 
intangibles is not so deductible—Appeal of Manhattan Brew- 
ing Co., Dec. 2378. (Korner, Sternhagen, Murdock and 
Trammel dissented.) 

Procedure Before the Board.—The Board will disregard a 
question discussed orally at the hearing or on brief, when 
not pleaded in the original petition or raised by proper 
amendment hereto.—H. D. and J. K. Crossell, Inc., v. Com- 
missioner, Dec. 2462. 


Res Adjudicata, Doctrine of.—The findings of fact made 
by the Board in an earlier proceeding as to liability for 
earlier years are prima facie evidence of the facts therein 
stated when offered in a subsequent proceeding involving 
the same question of fact as related to liability for a later 
year.—Goodell-Pratt Company v. Commissioner, Dec. 2434. 

Taxable Income.—At the time of a fire petitioner had on 
hand certain merchandise belonging to itself and certain 
other merchandise as bailee or warehouseman for custom- 
ers. Insurance policies taken out by petitioner covered both 
classes of merchandise. An amount was set aside or held 
as a reserve, to meet customers’ claims the amounts of 
which were unknown and undeterminable. About two and 
a half years later the amount so set aside was reported as 
income. Held, that the amount was income in the year in 
which received and not in the subsequent years.—Husch 
Bros., Inc., v. Commissioner, Dec. 2398. 


| Treasury Rulings | 


Amortization, Property Subject to—The mere obligation 
to purchase facilities which had been used in the produc- 
tion of articles contributing to the prosecution of the war, 
after the cessation of the war or after the close of the 
amortization period, irrespective of how binding that obli- 
gation may be, does not bring a taxpayer. within the terms 
of Section 234 (a) 8 of the Revenue Act of 1918—G. C. M. 
266A: VI-18-3217. 

Bad Debts, Change of Treatment.—Upon a change for 
1926 from the reserve method of treating bad debts, there 
should be included in gross income the balance shown in 
reserve for bad debts as of December 31, 1925.—I. T. 2348: 
VI-17-3207. 

Community Property, Income from.—Under the laws of 
the State of Texas the profits derived from the sale of the 
separate personal property of the husband are community 
property and in accordance with Section 1212 of the Rev- 















Our plan of supplying instruction applicable for prac- 
tical business purposes and the methods of training are 
based on thirty-three years of actual experience in the 
non-resident field. 

Our complete accounting course, covering all branches 
of accounting, prepares you for executive and cost ac- 
counting, government auditing, or for C. P. A. Degree. 
In the event that a graduate taking the C. P. A. exami- 
nation should fail the Institute will, without additional 
cost, continue to coach the candidate until he is success- 
ful in passing. This special individual C. P. A. instruc- 
tion and coaching i is based upon actual questions and 
problems given in various State examinations. Unlim- 
ited consultation service and privileges on training and 
on position held by student. 

All coaching is done, and all papers are graded, by 
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enue Act of 1926 are taxable to the husband and wife in 
equal shares.—G. C. M. 1565: VI-18-3215. 


Estate Income in Idaho.—Profit on the sale of real estate 
should be included in the gross income of an estate for 
purposes of administration in Idaho, since under the Idaho 
Code both real and personal property of the decedent passes 
to the executor or administrator. The amount of such profit 
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properly paid or credited to the heirs or devisees is deduc- 
tible from the gross income of the estate—I. T. 2349: 
VI-17-3208. 

Excise Tax Refunds, ‘Adjustments for.—Where the tax 
imposed by Section 400, Revenue Act of 1924, on cigars 
and cigarettes has been made a part of the cost of the mer- 
chandise, any amount refunded under Section 1205 of the 
Revenue Act of 1926 should be treated as a reduction of 
the cost of the merchandise for the year in which it was 
added to such cost. If the tax has been taken as a deduc- 
tion from gross income instead of being treated as a rart 
of the cost of the merchandise, the tax return in which the 
deduction was originally claimed should be corrected to 
show no deduction for such tax.—I. T. 2346: VI-16-3201. 

Interest from Bonds.—Interest received by a holder of 
“convertible certificates of ownership in municipal bonds,” 
issued and sold by a corporation, is not exempt from iax, 
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where the certificates, while reciting a sale, entitled the 
holder to participate to the extent of a specified principal 
sum, with interest at a specified rate, in the avails of muni- 
cipal bonds, deposited with a trustee and give the holder the 
right at any time before maturity at his election, to sur- 
render the certificate and receive such bonds as the trustee 
may select. The rights of ownership over the bonds ield 
by the trustee, are in the corporation, not the certificate 
holders, and the certificates represent obligations of the cor- 
poration.—G. C. M. 1451: VI-17-3206. 


Limitations on Refunds.—An invalid assessment waiver 
for 1918 filed by an executor subsequent to five years after 
the return was filed, the law of New York prohibiting execu- 
tors from waiving claims barred by the statute of limita- 
tions, is not validated by the subsequent ratification of the 
executor’s act in filing such waiver by a surrogate court of 
that State. (Revenue Act of 1924)—G. C. M. 1537: VI- 
20-3233. 


Non-taxable Income. ign corporation, at its own 
expense and pursuant to a contract with the taxpayer, 
erected on the latter’s premises a demonstration plant and 
transferred it to the taxpayer in 1921 without cost. 


Held, that the value of the plant acquired by the taxpayer 
did not constitute taxable income, and accordingly should 
not be added to the taxpayer’s gross income in computing 
its net loss for 1921 under Section 204 of the Revenue Act 
of 1921.—G. C. M. 1581: VI-18-3216. 


Security Issues, Conversion of.—When a corporation re- 
tires its bonds and converts them into stock, the issuing 
price of such stock, so far as the corporation is concerned, 
will be considered to be the issuing price of the bonds plus 
the amount of amortized discount previously taken as a 
deduction by the corporation. (Revenue Act of 1926.)— 
I. T. 2347: VI-16-3202. 

No gain or loss is recognized where the bondholder ex- 
ercises the right to convert the bond into stock of the issu- 
ing crporation. The basis fr computing gain or loss upon 
subsequent sale f the stock would be the basis of the bond 
exchanged therefor—G. C. M. 1451: VI-17-3206. 


Statute of Limitations——Where deficiencies were assessed 
and appeals filed with the United States Board of Tax Ap- 
peals prior to the enactment of the Revenue Act of 1926, 
the running of the Statute of Limitations upon the collec- 
tion of such assessments is suspended for the period from 
the date of the enactment of the Revenue Act of 1926 to 
the date the decision of the Board becomes final and for 
60 days thereafter. No opinion is expressed as to whether 
the running of the statute of limitations is suspended for any 
additional period of time prior to the enactment of the 
aforesaid Act.——G. C. M. 1539: VI-16-3203. 

The six-year period of limitation on the collection of a 
tax after assessment provided in Sec. 278 (d), Acts of 1924 
and 1926, does not apply, where the five-year period of 
limitation of Sec. 250(d), Act of 1921, or such five-year 
period as extended by waivers, has expired prior to June 2, 
1924, and collection can not be made in such cases either 
by distraint or a proceeding in court.—G. C. M. 1546: VI- 
17-3209. 


Tax-Free Exchanges.—The exchange by taxpayers in De- 
cember, 1922, of the obligations of an industrial corporation 
for the obligations of a State, of political subdivisions 
thereof, and of a Federal land bank was an exchange of 
property for property of a “like kind” within the meaning of 
Section 202 (c) 1, Revenue Act of 1921.—G. C. M. 1637: 
VI-20-3234. 


Trusts, Income from.—(1) “Advances” of money paid by 
the trustees to themselves as beneficiaries are taxable to the 
beneficiaries where paid from the income of a trust fund 
the income of which was payable equally to the beneficiaries 
during their lives, the share of each beneficiary to go to his 
children upon his death. 








(2) The income from the share of a deceased beneficiary 
of such trust pending litigation to determine the status of 
his share of the trust income and of the corpus of his share 
of the estate, is taxable to his children in the year in which 
actually received, where the court ruled, in friendly suits, 
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This standard size 25-volume set NES 
of Modern American Law, cited 
by Supreme Courts as “M. A. L.,” 
is the basis of the Ulackstone 


A Law 


HE field of business venture which comes under the ex- 

amination of the accountant in modern practice has 
become so broad that a thorough knowledge of law and 
equity is well nigh indispensable. 

In an address before the ninth annual meeting of The 
American Association of University Instructors in Ac- 
counting, Mr. Edward E. Gore, C.P.A., of Chicago, and 


a former president of the American Institute of Account- 
ants, said in part: 


“* * * The modern tendencies of accounting practice are such 
as * * * call for training in the law in directions that have 
heretofore failed of recognition. This tendency suggests the 
desirability of extending the courses provided for the primary 
education of the public accountant * * *, These courses of 
study are almost entirely of a legal nature. * * * It is cer- 
tain that both the accountant and the lawyer need to know more 
about each other’s profession than 
has ever been the case before.” 





Spare Time Law Training 


Accountants who appreciate the 
value of additional law study can 
get, where residence instruction is 
impractical, the training they need 
through the extension law course 
conducted by the Blackstone In- 
stitute. 

This course, in addition to the 
usual business law subjects, also 
covers the field of Adjective Law. 
Instruction is given in the law of 
Evidence, Pleadings in Civil Ac- 
tions, Practice in Civil Actions, Equity, Equity Pleading 
and Practice, Attachment and Garnishment, Judgments 
and Executions, Courts, Taxation, Probate Law, Bank- 
ruptcy, Real Property, Landlord and Tenant, Private Cor- 
porations, Partnership, and 45 other subjects. 

Many successful attorneys are graduates of this course. 


The Outstanding Law Course 


The Blackstone Institute delivers to its students imme- 
diately upon enrollment the complete set of text books for 
the entire course—not one volume at a time. 

This is the famous 25-volume Modern American Law 
library, cited as standard and authoritative by the courts 
of last resort. (See illustration in miniature above.) This 
library forms the basis of the course and because of its 
elaborate indexing system serves immediately as a valuable 
reference work upon the entire field of modern dry law. 


Elaborate Lesson Material 


But the set of text books is only one part of this rather 
unusual course. There is, in addition, the instructive les- 
son material mailed at regular intervals. . The lessons 


tional work. 


teach it to you. 
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aD +48 
GOOD REASONS 


1. Blackstone Institute teaches one subject 
only—Law, and its present course is based on 
36 years of experience in non-resident educa- 


2. The instruction method is a combination 
of text reading and study of leading illustrative 


cases—a method recognized as the best and 
most thorough plan yet devised. 
3. The authors of the Blackstone course are 


outstanding authorities 
They know what law you need and how to 
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Course For Accountants 


direct the student’s study efforts carefully, provide him 
with the written work to be done, and call his attention to 
the rules of law pertaining to his regular daily affairs. 
The LL. B. degree is conferred upon graduation. 

Included among the prominent legal authorities who 
have contributed text and lesson material to the course are 
Justices Taft and Sutherland, of the U. S. Supreme Court, 
the deans of eight leading resident law schools, and fifty 


university professors, lawyers, and state supreme court 
judges. 


Law Training Increases Accounting Practice 


There is evidence to show that advanced law training, 
such as the Blackstone Institute provides, enables public 
accountants to increase their practice and come in contact 
with lines of work they would not 
otherwise obtain. 

This explains why in recent 
years accountants have been turn- 
ing to the Institute in constantly 
increasing numbers and it is to be 
noted that the majority of these 
are established practitioners who 
already possess the C. P. A. cer- 
tificate. 


Write for Details 


The complete story of Black- 
stone training for accountants is 
given in an attractive 128-page 
book, “The Law-Trained Man.” A 
copy will be sent you free upon request. 
Use the convenient coupon below or ad- 
dress a post card request to Blackstone In- 
stitute, Dept. 340-A, 4753 Grand Boulevard, 
Chicago, Illinois. 


in the field of law. 


Blackstone Institute 
Dept. 340-A, 4753 Grand Blvd., 
Chicago, Il. : 
Please send me by mail, and without obligation, a 


copy of your free 128-page book, “The Law Trained 
Man,” and details of your law course and service. 
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F. T. S. is the designation of the 
Foulke Tax Service—a revolutionary 
application of the well-known prin- 
ciples followed by CYC and Corpus 
Juris now for the first time applied 
to the Federal Income Tax Law. It 
makes unnecessary all the complicated 
loose leaves and special systems of 
filing, and puts at your finger tips all 
that you need in complete, compre- 
hensive, authoritative, and final form. 

Through F. T. S. you get the first 
exhaustive and searching analysis of 
the Federal Income Tax Law, you 
get the only work which fully dis- 
cusses legal principles underlying the 
Federal Income Tax Law, written 
after years of labor, by a practicing 
lawyer—Roland R. Foulke of the 
Philadelphia Bar. 

F. T. S. is the only tax service 
which is kept up-to-date all year 
round by a bound cumulative 
monthly supplement. 

No loose leaves to file or to get 
lost. 

F. T. S. requires no temporary or 
permanent cross reference tables to 
be referred to in order to find current 
rulings and decisions. In two simple 
indexes you find all that you want 
on any problem or case that con- 
fronts you. 

In short, F. T. S. gives you what 
you want, when you want it, and 
where you want it—all in one place. 


seeeeeee== Examination Orderceonneunnwed 


Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 


You may send me the first installment of F. T. S. for 
30 days’ FREE trial. If it is not what I want, it will be 
returned to you, but if it is, I will remit $10 and $20 on 
receipt of the new compilation and first monthly service— 
total $30 for one year. 
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that the trust terminated upon the death of the beneficiary 
with respect to. his share of the trust estate and that it 
vested in fee simple in his issue. I. T. 1732, II-2 C. B. 169 
does not apply.—G. C. M. 1535: VI-17-3210. 


Special Assessment of Excess-Profits 
Taxes Not Enforceable by Court 


0 Court of Claims in Williamsport Wire Rope 
Company v. the United States held that it is with- 
out authority to compel the Commissions of In- 
ternal Revenue to assess excess-profits taxes under 
the special assessment provisions of the 1918 Act. 


The Court of Claims, in rendering its decision, 
said in part: 

“Sections 327 and 328 of the statute point out the method 
to be pursued in special assessment. In his office, and avail- 
able to him, are the facts, the records, voluminous and im- 
portant, and upon which the Commissioner relies in making 
comparisons with representative corporations engaged in a 
like trade or business, and upon no possible hypothesis has 
the court any means of knowing, in the absence of an of- 
ficial computation by the Commissioner, what the amount of 
the plaintiff's tax would be under the conditions set forth 
in the law. Until the Commissioner has acted, and the 
record of his actions is before the court, we are powerless 
to determine that he should have done something which 
under the law he positively refuses to do.” 
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Qualify for a well paid field. Learn the 
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Treasury Regulations, Government Rulings 
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which explains how you can secure this 
Personal training in your spare time, and receive 





personal coaching by a professional ac- 
countant in your own community. Our 
guarantee protects you in case of inapti- 
en tude, illness or straitened circumstances. 
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Do multiplication in any amount mentally—just think and 
write down the answer. Use the original copyrighted cal- 
culation methods for bookkeepers and accountants as taught 
in Mental Multiplication by Charles Lipkin, C. P. A. ; 
Send $1 for your copy to the publishers. Second Edition. 
LIPKIN & LIPKIN ; 
1G Ann Street New York City 
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DEPRECIATION AND OBSOLESCENCE OF 
BUILDINGS 


(Continued from page 214) 


“Littleton: The proper allowance, for the exhaustion, 
wear and tear and obsolescence of property is a question of 
fact in each case. The evidence submitted on this point 
consists of the testimony of numerous witnesses well quali- 
fied to state all the facts and to express an opinion on the 
subject of the-useful life of petitioner’s property. The rec- 
ord evidence is in detail and goes into every phase of the 
question of exhaustion, wear and tear, and obsolescence of 
petitioner’s buildings, machinery, tools, and foundry equip- 
ment and is in no wise contradicted. In our opinion, the 
evidence fully justifies the claim that a deduction for ex- 
haustion, wear and tear, and obsolescence of buildings dur- 
ing the taxable year at a composite rate of 5 per cent per 
annum, and for the exhaustion, wear and tear and obsoles- 
cence of machinery, tools, and foundry equipment at the 
rate of 10 per cent per annum, is conservative and should 


be allowed.” 

In the foregoing case the building, upon which a 
5 per cent deduction for depreciation and ob- 
solescence was allowed, was constructed of steel 
frame-work and glass sidings. 

In the case of Ecksteins’ Appeal, 2 B. T. A. 19 
(C. C. H. 507), the Board allowed 3 per cent on 
two buildings of steel and concrete construction 
situated in an eastern city. In the appeal of C. R. 
Macaulay Co., 1 B. T. A. 937 (C. C. H. 342), the tax- 
payer claimed 3 per cent depreciation independent 
of obsolescence on a four story reénforced concrete 
building. The Commissioner allowed but 2 per cent 
and was sustained by the Board. 


As a further indication of the disharmony of de- 
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cisions from the United States Board of Tax Ap- 
peals on this subject, consideration should be given 
to the case of Eimer and Amends Appeal, 2 B. T. A. 
603 (C. C. H. 756), where the Board recites—‘‘A de- 
termination made by the Commissioner is prima 
facie correct”’—and sustained the Commissioner’s 
allowance for exhaustion, wear and tear on two 
steel-brick buildings in New York City on leased 
land of one per cent allowance for depreciation and 
obsolescence. 


As has been hereinbefore suggested, the owners 
of all other property used in a trade or business, 
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FEDERAL 3 BOILER 


Costs Less to Buy — Costs Less to Install — Costs Less to Operate 
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How the Federal System Heats Water in Summer 


REMEMBER that with the independent water heater the janitor is constantly 
shoveling fuel to maintain a hot water supply. With the FEDERAL installed in 
your building he merely closes the main steam and return valves of the boiler. 
The fire produced by the burning of the garbage insures a constant supply of hot 
water daily, by adding a small amount of fuel. With the water in boiler at 
190° F., the FEDERAL system will supply hot water at no less than 150° F. and at no time 
under these conditions will the temperature of hot water supply be less than 120° F. 
This Boiler Equipped to Burn Coal Without Oil Burner If Desired 


The Federal All Steel Water Tube Boiler contains all the principles of the latest and most 
efficient: water tube boilers in practical use today. It generates steam more economically. 
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should annually charge off against income, an 
amount amply sufficient to provide for the deprecia- 
tion and obsolescence that is constantly consuming 
the property and reducing it to a state of. “in- 
nocuous desuetude.” In view of the always possible 
and not improbable sudden appearance of ob- 
solescence, where not already current, owners of 
Class A buildings will be justified in urging that 
the “reasonable allowance for exhaustion, wear and 
tear of property used in the trade or business, in- 
cluding a reasonable allowance for obsolescence” 
should not be less than 2 per cent annually. In any 
event, the amount which they shall have thus 
charged off, whether it be at the rate of 2 per cent 
per annum or more, will afford a very conservative 
provision against the loss which might otherwise 
be sustained when the useful life of the building 
shall have terminated. 


Bootleggers Not Protected by Constitution 
Against Tax Return Requirements 


OOTLEGGERS are not protected by the Fifth 
Amendment of the Constitution against the neces- 
sity of filing returns of income derived from violation 
of the National Prohibition Act, the Supreme Court of 
the United States held in the case of The United States 
of America v. Sullivan. 
The Circuit Court of Appeals, whose decision was 
overruled, held that the gains from illicit traffic in 
liquor were subject to the income tax, but that the 
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Fifth Amendment to the Constitution protected the 
defendant from the requirement of a return. 


With reference to the’ latter interpretation of con- 
stitutional rights, the Supreme Court said: 


“As the defendant’s income was taxed, the statute of course 
required a return. See United States v. Sischo, 262 U. S. 165. 
In the decision that this was contrary to the Constitution we 
are of the opinion that the protection of the Fifth Amendment 
was pressed too far. If the form of return provided called for 
answers that the defendant was privileged from making he 
could have raised the objection in his return, but he could not 
on that account refuse to make any return at all. We are not 
called on to decide what, if anything, he might have withheld. 
Most of the items warranted no complaint. It would be an 
extreme if not an extravagant application of the Fifth Amend- 
ment to say that it authorized a man to refuse to state the 
amount of his income because it had been made in crime. But 
if the defendant desired to test that or any point he should 
have tested it in the return so that it could be passed upon. He 
could not draw a conjurer’s circle around the whole matter by 
his own declaration that to write any word upon the Govern- 
ment blank would bring him in danger of the law. Mason v. 
United States, 244 U. S. 362; United States ex rel. Vajtauer v. 
Commissioner of Immigration, January 3, 1927. In this case 
the defendant did not even make a declaration, he simply ab- 
stained from making a return. See further the decision of the 
Frivy Council, Minister of Finance v. Smith (1927) A. C. 193. 


“It is urged that if a return were made the defendant would 
be entitled to deduct illegal expenses such as bribery. This by 
no means follows but it will be time enough to consider the 
question when a taxpayer has the temerity to raise it.” 


Estoppel.—Taxpayer is not estopped from asserting in- 
validity of tax assessment where he sought and obtained 
abatement from original assessment without disclosing con- 
tention that assessment was void in absence of a return.— 
District Court, Southern District of Georgia, in United 
States v. Haar. 
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SUGGESTIONS FOR INCOME TAX 
REVISION IN 1928 
(Continued from page 211) 
italicized provision above there were exempted reali- 
zations of gains in property values in corporations 


when passed on to the stockholders. This provision 
introduces many years after the basic date an uncer- 
tain element of valuation into the computation of divi- 
dends and raises question as to the taxability of every 
dividend received from corporations engaged in the 
extractive industries. Whatever may be said for the 
propriety or fairness of excluding such gains from tax, 
it is submitted that the complications involved in such 
a valuation and the computation of the resulting divi- 
dend are such as not to warrant the existence of the 
provision. The writer does not know what the expe- 
rience of others has been, but he does not now recall 
any case in which this provision was invoked to ex- 
clude a part or all of a dividend from tax. Mani- 
festly, it must have had some significance at some 
time, but that significance must have been so related 
to a special case or class of cases as not to warrant 
perpetuation in the later Acts. 

Returning to the propriety of a rigid and simple 
rule, it is repeated that except for very unusual cases 
there can hardly be any substantial amount of undis- 
tributed profits earned prior to March 1, 1913, in the 
hands of present day corporations. The special pro- 
vision may have been justified in 1916 to relieve the 
harshness of the rule of Lynch v. Hornby, but it can 
hardly be a necessary part of the permanent provis- 
ions for the future. 
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The same is true to a somewhat lesser extent of the 
special provision with reference to dividends received 
from personal service corporations. These corpora- 
tions have been restored to the ordinary class and 
taxed as such since the Revenue Act of 1921, and there 
is now no substantial reason for continuing such divi- 
dends in the exempt class. It may well be assumed 
that any distributions ever to be made by these corpo- 
ratisns from earnings accumulated during the time 
when their stockholders were taxed have been dis- 
tributed, and the special provision may well be elimi- 
nated. 

Moreover, with reference to both of the above 
suggestions, and indeed with reference to all the sug- 
gestions now being made, the writer believes that there 
should be a period between the passage of a perma- 
nent Income Tax Act and its effective date sufficient 
to put the taxpaying public on notice and to make 
possible adjustments whereby individual cases of hard- 
ship may be avoided. In other words, if the sugges- 
tion with respect to dividends made above were to be 
adopted in a Revenue Act passed during the year 1928, 
the writer believes that that and many other special pro- 
visions should not become effective certainly before 
January 1, 1929, and possibly not before January 1, 
1930, so that if there were cases of profits accumu- 
lated prior to March 1, 1913, and still undistributed 
or cases of profits of personal service corporations 
accumulated during the years 1918 to 1921 and still 
undistributed, those profits in either case could be 
distributed under the existing provisions of the present 
Revenue Act and be relieved from tax. There would 
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By JOHN H. SEARS, of the New York City Bar 
Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. 


HE purpose of this book is FIRST, to point out funda- 
mental differences between methods of avoiding or 
reducing taxes which may safely be regarded as ef- 
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then be no discrimination and no hardship involved in 
subjecting dividends thereafter paid to the more rigid 
provisions of the permanent Act. 


Application of Waivers to Collection 
Under the Various Revenue Acts 
(Continued from page 204) 
of the decision in the New York & Albany Lighterage 
Company case, the validity of collection already made 
or made in the future after the expiration of the five- 
year or four-year period provided for in Section 
277 (a) of the Act of 1926 depends upon whether the 
period for collection has been suspended. Mere assess- 
ment waivers or suspensions would, in many cases, 
appear insufficient to bring into operation any provi- 

sion of the law extending the period for collection. 





Corporate Dissolution Transactions.—1. The purchase of 
assets and the assumption of liabilities of a corporation by 
the owner of practically all of the stock held to be merely a 
step in, rather than a separate transaction from, the dissolu- 
tion of the corporation. 





(2) An estimate by the officers of a corporation which 
abandons a building, as to the residual value of such build- 
ing is entitled to considerable weight—Multibestos Company 
v. Commissioner, Dec. 2402. 





Community Property.—Under the statutes of the state of 
Washington a wife has a vested interest in community 
property and where the husband reported one-half of the 
income from the community property as taxable to him the 
Commissioner is precluded by Section 1212 of the Revenue 
Act of 1926 from taxing the whole of such income to the 
husband.—John Henry v. Commissioner, Dec. 2144. 
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Law League of America 


The subscription price of this timely and 
interesting monthly publication is only $3.00 
per year, which amount is included in the 
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mercial Law League of America. 


USE THIS COUPON 


THE COMMERCIAL LAW LEAGUE OF AMERICA, 
137 S. LaSalle Street, 
CHICAGO, ILL. 


Please send me sample copy of the Commercial Law League Journal and particulars concerning 
the Commercial Law League of America. 

















June, 1927 THE NATIONAL INCOME TAX MAGAZINE 235 





Now You Can 
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IN ONE VOLUME 


4000 Pages, Bible Paper 


ONE INDEX—650 PAGES—THE MOST EXHAUSTIVE 
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TIONS TO OFFICIAL SOURCES. 
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Probably your office is now burdened with dozens of volumes and bulletins on an Taxes. 

The more you have, the greater the difficulties in using them effectively. 
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Ask Me Another! 


1. Whatlaw publishing company was established fifty- 
five years ago and since then has continuously published 
a work most frequently referred to as “‘An Indispens- 
able Service’’?* 


2. What legal publication will quadruple the utility 
of a law library which contains a set of reports, statutes 
and corresponding digest?* 


3. In what system of legal research can one obtain 
almost instantly the complete judicial history and in- 
terpretation of every case including afhrmances, rever- 
sals and dismissals by higher State and Federal courts?* 


4. Where can one obtain references to decisions and 
acts construing or affecting the constitutional and stat- 
utory provisions in each State?* | 


5. What National System of legal research, consisting - 


of separate units for each jurisdiction, is always up to 
date in cumulative form?* 


6. What series of legal publications saves time, con- 
serves energy, promotes good-nature, and is published 
in the most compact form and on the most economical 
basis of cost and up keep?* 


* You’re right— There can be but one answer— 


Shepard’s Citations 


Estab. The Frank Shepard Company !"¢op- 


76-88 Lafayette Street New York 
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“We Are Not Interested”’ 


One of our salesmen calling on the Comptroller of a large firm was told, 
“We are not interested.” 








“But, Mr. Smith,” replied our salesman, “you haven’t given me an oppor- 
tunity to tell you about the Mercedes. It—” 


“Young man, we’re not interested in your machine. We own a number of 
calculating machines now which are very satisfactory. Our reports are finished 
on time and we are not in the market for any more equipment.” 


“Mr. Smith, regardless of how many calculating machines you have, the 
Mercedes will interest you. It is not an ordinary electric machine but entirely 
automatic in operation. The Mercedes is the FASTEST MULTIPLYING 
and DIVIDING MACHINE in existence.” 

The Comptroller appeared irritated at the last statement. He recalled sev- 
eral salesmen of other machines making similar statement about their products. 


Our salesman continued: ‘““You seem to doubt my statement, but we can 
prove this a fact. Mr. Smith, about how many extensions per day per machine 
do you handle in your Bills Payable Department, that is, in verifying invoices ?” 

The Comptroller showed embarrassment as he did not know the actual pro- 
duction of each operator. ‘Well, let’s see,” replied the Comptroller, ““we have 
about 600 invoices daily with about eight extensions on each invoice. ‘That 


makes 4800 extensions with two operators—an average of 2400 extensions per 
day per machine.” 


“Do you know that the Mercedes calculates from 4000 to 6000 extensions a 
day,” said the salesman. ‘In other words, one Mercedes will easily accomplish 
the work of the two machines you are now using, saving the salary of one oper- 
ator each year, and this extra operator can be used on other work profitably.” 

“The Mercedes is not only the most economical machine for simple bill ex- 
tending but also for statistical work, costs, pay-rolls, etc. I want to give you 
a demonstration without obligation and show you all the unique Mercedes fea- 
tures on your figure work. In division the Mercedes is also entirely automatic, 
only requiring the operator to ‘write the problem.’ In prorating or figuring 
departmental costs or percentages, the Mercedes balances to 100% and elimi- 
nates ‘plugging in’ the terminal figures.” 


The Comptroller appeared impressed. ‘Call tomorrow at 10 o’clock and 


give us a demonstration of the Mercedes. I want you to prove your state- 
ments!” 


WHY DON’T YOU HAVE A DEMONSTRATION OF. THE MER- 


CEDES WITHOUT OBLIGATION AND LET US SHOW YOU 
HOW TO CUT CALCULATING COSTS. 











WRITE TODAY. Our nearest representative will call at your con- 
venience. 


RALPH C. COXHEAD CORPORATION 
MERCEDES AUTOMATIC ELECTRIC CALCULATING MACHINE 


Woolworth Building 
New York, N. Y. 


A gents in Principal Cities of the United States and Canada. 
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Bring Speed, Simplicity, Economy and Efficiency to 
Modern Record-Keeping 


Loose Leaf Visible Records have proved themselves One problem of Visible Record equipment is the 
practical and valuable throughout Office and Fac- shifting of sheets within a series, or bank, to permit 
tory. Rediref Loose Leaf binders are being adopted the insertion of new accounts. In this device the 
for many reasons, the more important being— problem is solved by the use of a Shift Bar consist- 
ing of two pieces of nickel-plated spring steel, 
hinged at one end. By its use a number of sheets 
may be lifted bodily from the prongs and replaced 
in any desired location. It is speedy in operation, 
simple to use and economical. 









They give fast location of accounts (40 or more 
records before the eye at one time). 


They afford quick reference (being light, com- 
pact and easy to handle). 


They aid ease and speed of posting (having a 
flat writing surface and non-interfering prongs). Ake oe 
They save space; they save time; they give maxi- Rediref Visible Records are being used to advan- 
mum results for minimum investment and oper- tage in every department of business. A few 









ating cost. classes of records kept in this way are— 
Accounts Payable Membership Lists Quotation Records 
Accounts Receivable Personnel Records Real Estate Records 
Collection Follow-up Production Records Stock Records 
Credit Records Purchasing Data Traffic Records 













Rediref is unique in the Visible Record field. It exposed parts nickel-plated, fitted with a simple, 
combines for the first time the ease of reference of positive, duplex mechanism which affords two dif- 
the card file; high capacity of the prong binder; ferent open positions—one for posting and one for 
and flat-opening sheets in writing position, hereto- shifting sheets. 
fore exclusively a ring-book feature. 

Rediref Visible Binders, sheets and indexes are car- 
The Visible Record Binder has an all-steel back, ried in stock by the better stationers the country over. 


Ask your stationer or write us for a free copy of our new booklet, 


“Rediref Visible Records” 


tein WILSON-JONES COMPANY 


NEW YORK ~~ Gewnerat Orrices AND Factory SAN FRANCISCO 
310 Broadway 3300 FRANKLIN BOULEVARD 323 Market Street 


CHICAGO 





